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REPORTS OF PROCEEDINGS 



S THE ACTION9 



The Western Bank of Scotland and Robert Lumsden and Others 
(Liquidators of said Bank), Pursuers. — Macfarlane — 
A. B. Shand — Anderson. 
Thomas Dunlop Douglas, Defender. — Lord Adv. Moncreiff — Horn. 
James Dunlop, Defender. — Mure — Gifford. 
James Burns, Defender. — Sol.-Gen. Maitland — A. Moncrieff. 
Thomas Gray Buchanan, Defender. — Moir — Millar. 
Alexander Smyth, Defender. — Lancaster. 
George Burns, Defender. — Young — A. B. Clark. 
Thomas M'Call, Defender. — Patton—Fraser. 
Thomas D. Graham, ) tv /• . t j a ^ i,^ n- 
William Logie, 1 Defenders.-Lorf Adv. Monereiff-Hector. 

William Baird, 

James Baird, \ t\ c j ^ i t 

Defenders. — Gordon — Lee. 



KOBERT BaIRd'S TrUSTKES, j 

Alexander Baird, 

And Others. 

Process — Summons — Competence/ — Defences — Parties nxit called — Contingency — ■ .Ian. 21 & 27, 
Stat. 48 Geo. III., c. 151, sec*. 9. — In an action at the instance of the liquldutora 't'^'i March 
of a banking company against the directors and two of the managfirs during a i*? ^.j'^' 
period of about ten years (1847-1857) prior to the stoppage of the bank, for losses wSSn^Bank 
and damages alleged to have been caused to the company by their gross and cul- v. Douglas, &c. 
pable violation and neglect of duty, excess of power, and contravention of the com- 
pany's contract during their respective tenures of office, the sunimona contained 
twenty-two conclusions, of which the first fifteen were directed against the members 
of the board respectively during fifteen periods, in each of which the constitution 
of the board was to some extent different. Each of these conclusions was for a 
different sum of alleged loss and damage sustained by the bank through '* acts 
and conduct" of the directors in office during the period to which it related, and 
each was directed only against the members of the board during that period. The 
last seven conclusions were for loss and damage alleged to have been caused by 
continuance of the business after 1851-52-53-54-55-56 and 1857, at each of 
which dates it was alleged that a fourth of the capital (sufficient under the con- 
tract to have worked a dissolution of the company) had been lost, and the loss 
fraudulently concealed by the directors in office at the time. There were in all 
nineteen individuals called as defenders in the summons. Four of these were not 
in the second branch of conclusions at ail. One of the defenders had been ap- 
l)ointed a director only a month before the stoppage of the bank, and was only in 
one of the conclusions of the summons ; one, alleged to have been a director for 
the whole period, was in the whole conclusions ; the others, who had held office 
for difi'erent periods from three to seven years, were included in the conclusions 
applicable to the periods during which they had respectively been directors. 
Held (1.) That from the nature of the action, as founded on delict, and upon joint 
delinquency, the pursuers were entitled to bring their action against any one or 
more of the alleged wrong-doers, and there was no ground for the plea that all 
parties interested in the action as laid were not called, — and that it was unneces- 
sary that an Individual who had held the office of manager for three weeks pre- 
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January and vious to the stoppage should be called ; (2.) That the action was not incompetent 
March 1860. under the 28th article of the Regulations concerning the Session 1695, on the 
Western bIiA^''''.'^"^ ^^^^ nurabev of separate defenders or seta of defenders exceeded six, 
v. Douglas, &c. ^^^'"S that, although different acta of malversation were separately libelled against 
the several defenders during the different periods into which the action was divided, 
yet all the defenders were connected for longer or shorter periods, along with 
other defenders who wei-e also interested in other periods, with the alleged wrongous 
acta aa a system of malversation extending over the whole period ; and (3.) That 
there was no statutory " connection or contingency " between this action and cer- 
tain actions in the First Division against some of the defenders at the instance 
of individual shareholders of the bank, concluding (1) for relief from the conse- 
quences of purchases of shares said to have been entered into through fraudulent 
concealment and misrepresentation on the part these defenders, and (2) for damages 
stated to have been sustained by the said individuals through the said purchases, 
and in consequence of the same course of mismanagement and malversation. 

Bank — Partnership — Joint-Stock Company/ — Registration — Winding up — Ap- 
pointment of Liquidators — Clause — Construction — 19 ^ 20 Vicf. c. 47 ; 20 4* 21 
Vict. c. 49; 21 ^ 22 Vict. c. 60— Title to Pursue— Eeparation.Seld (1.) 
That a banking company was competently registered under the " Joint-Stock 
Banking Companies Act, 1857," although it had, previous to the resolution to 
register, stopped payment, and never afterwards resumed business. (2.) That 
the provision of the 23d section of the "Joint-Stock Companies Amendment Act, 
1858," to the effect that a company "is entitled to register itself, or to continue 
registered, under the Joint-Stock Banking Companies Act, 1857, for the purpose 
of winding up under that Act," was an explanatory enactment applicable to com- 
panies registered previous to its date under the Act 1857, merely for the purpose 
of winding up, and passed for the purpose of clearing away any doubt as to the 
validity of such registration. (3.) That an appointment of liquidators (four in 
number), in a voluntary winding up, was not, under the statutes, a joint appoint- 
ment, and did not fall by the resignation of one of them ; but that all the powers 
of liquidators could be exercised by the remaining appointees. (4.) That it was 
within the statutory powers of such liquidators to bring, in name and on behalf of 
the company, the action above described ; and (5 ) That the company as a body, 
and the liquidators as representing the company and winding up its affairs, had a 
good title to sue for the loss and damage stated to have been caused to the com- 
pany in the manner alleged. 

Appeal— 4:8 Geo. III. c. 151, sect. 15 ; 6 Geo. IV. o. 120, sect. 5.— A petition for 
leave to appeal refused ; and observed, that the statutes meant that leave should be 
granted only when the Judges had had difEiculty, or had come to the same conclu- 
sion on different grounds. 

The Western Bank of Scotland was established in 1832 as a public joint 
stock banking company, under a contract of copartnery, dated 2d June of 
that year, and subsequent dates. By the contract the capital of the com- 
pany was fixed at L.4,000,000, divided into 20.000 shares, of L.200 each. 
At a meeting of shareholders in 1844, it was resolved that instead of the ' 
capital being as provided by the contract, the same should be L.l, 500,000, 
divided into 30,000 shares of the value of L.50 each. At another meeting 
of the company in 1855, it was resolved that the capital of the bank should 
be increased to an extent not exceeding L.1, 500,000, by creating 30,000 
shares of L.50 each, and that the directors should be authorised and em- 
powered to issue such additional shares to such parties and on such terms 
as they might deem expedient. In 1848 the sum of L.1,792,850 had been 
paid up by the shareholders. In 1853 the capital was, by resolution of a 
general meeting of shareholders, reduced to L.1,500,000, the shares repre- 
senting the difference between that amount and L.l, 792, 850 having been 
acquired by the company. The company carried on business down to 9th 
November 1857, when it stopped payment, and ceased to carry on business. 

This action was raised on 25th June 1859 in name of " the Western Bank 
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of Scotland, registered under the ' Joint Stock Banking Companies Act, January and 
1857,' and ' Robert Lumsden,' ' Charles Gairdner,' and ' Samuel Raleigh,' ^.^Jj^^^^J^^.^j 
liquidators appointed in terms of said Act, and the Acts therewith incorpo- w^ternBank 
rated, at a meeting of the partners of the said Western Bank, held at Glas- v. Douglas, &a 
gow upon the 1st February 1858, for the purpose of winding up voluntarily 
the affairs of that bank." 

The action was directed against Thomas Dunlop Douglas, " for some time 
deputy-governor of the said Western Bank of Scotland, and an ordinary 
director, or acting as an ordinary director and member of the committee of 
management thereof;" also against the whole members {or representatives 
of deceased members) of the ordinary board of directors from 1847 down to 
the stoppage of the bank, all for some time ordinary directors and members 
of the committee of management of the said Western Bank of Scotland ; 
also against the representatives of the deceased Donald Smith, " some time 
manager of, and as such an ordinary director and member of the committee 
of management of the said bank ; and also against John Taylor, " some time 
manager of, and as such an ordinary director and member of the committee 
of management of the said bank." 

The action was dismissed as against one defender (Mr Glasgow), on the 
ground that he was not subject to the jurisdiction of the Courts of Scot- 
land. Of the other directors who (or their representatives) were called, it 
was alleged that Mr Bogle (deceased) had been in office from 1843 to 1849; 
Mr Brown, from 1844 to 1850 ; Mr Dunlop, from 1845 to 1851, and from 
1853 to 9th November 1857, when the bank ceased to carry on business ; 
Mr William Baird, from 1846 to 1852; Mr James Burns, from 1847 to 
1853 ; Mr James Douglas (deceased), from June 1848 to his death on 13th 
July 1852; Mr Thomas Gray Buchanan, from 1850 to 1854, and from 1855 
to 9th November 1857; Mr Alexander Smyth, from 1851 to 1855; Mr 
James Baird, from 1852 to 1 856 ; Mr George Burns, from 1853 to June 1857 ; 
Mr M'Cail, from 1853 to 9tli November 1857; Mr Graham, from 1854 to 9th 
November 1857 ; Mr Robert Baird (deceased), from 25th June 1856 to his 
death on 7th August 1856 ; Mr Logic, from 28th July to 9th November 1857 ; 
and Mr Alexander Baird, from 8th October to 9th November 1857. 

Mr Donald Smith was stated to have acted as manager down to 1852; 
Mr Taylor, from 1852 down to 15th October 1857, when he was dismissed; 
and Mr J, S. Fleming (who had previously held the offices of law-officer and 
assistant manager), was appointed in his room. 

The conclusions of the summons were — (1st), For decree against the 
members of the ordinary board of directors for the period from 30th June 
1847 to 28th June 1848 (including Mr Dunlop Douglas and the manager), 
" conjunctly and severally, or severally and respectively, or otherwise, ac- 
cording to iheir several liabilities, as the same shall be determined in the 
course of the process to follow hereon," for payment of the sum of L.42,000, 
" or such other sum as shall be ascertained to be the loss and damage sus- 
tained by the Western Bank of Scotland, and the shareholders thereof, by 
and through the acts and conduct of the said Thomas Dunlop Douglas," &c., 
" during the period of their tenure of office, from the 30th day of June 1847 
to the 28th day of June 1848, with interest at the rate of 5 per centum per 
annum from the said last mentioned date, or from such other date as may be 
fixed in the course of the process, till payment ;" (2d), For a like decree for 
L.44,000 against the members of the board from :28th June 1848 to 27th 
June 1849; {3d), For a like decree for L.43,000 against the members of 
the board from 27th June 1849 to 26th June 1850 ; (4th), For a like decree 
for L.58,000 against the members of the board from 26th June 1850 to 
25th June 1851 ; (5th), For a like decree for L27,000 against the members 
of the board from 25th June 1851 to 23d June 1852; (6th), For a like 
decree for L.1600 against the members of the board from 23d June 1852 

B 
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M™Th is'sl? '° ■'"'y 1852, the date of Mr James Douglas' death ; (7th), For a like 
Liquidators of decree for L.70,000 against the members of the board from 13th July 1852 
Western Bani to 22d June 1853 ; (8th), For a like decree for L.140,C00 against the mem- 
V. DougIas,&c. bers of the board from 22d June 1853 to 28th June 1854 ; (9th), For a like 
decree for L.227,000 against the members of the board from 28th June 1864 
to 27th June 1856 ; (10th), For a like decree for L,148,000 against the 
members of the board from 27th June 1856 to 26th June 1856; (llth). 
For a like decree for L.23,000 against the members of the board from 2Sth 
June 1866 to 7th August 1856, the date of Mr Robert Baird's death; 
(12th), For a hke decree for L.186,000 against the members of the board 
from 7th August 1856 to 24th June 1857; (13th), For a like decree for 
L.36,000 against the members of the board from 24th June 1867 to 28th 
July 1857, the date of Mr Logic's appointment; (14th), For a like decree 
for L.67,0000 against the members of the board from said 28th July to 8th 
October 1857, the date of Mr Alexander Baird's appointment; (15th), For 
a like decree for L.8000 against the members of the board from said 8th 
October to 9th November 1857, when the bank was closed : Farther, 
(16th), For decree against the members of the board from June 1850 to 
25th June 1851 (the date of the annual general meeting), " conjunctly and 
severally, or severally and respectively, or otherwise, according tOc their 
several liabilities, as the same shall he determined in the course of this pro- 
cess," for payment of " L.2,250,000, or such other sum as shall be ascer- 
tained to be the loss and damage sustained by the said bank and its share- 
holders in consequence of the company having continued to prosecute and 
carry on business subsequent to the 25th June 1851, with interest," &c., 
under deduction of the amount which the pursuers might be found entitled 
to recover from them under conclusions 5 to 15, both inclusive; (17th), 
In the event of the pursuers not obtaining decree under and in terms of 
conclusion 16th, for decree in similar terms against the directors for 1850-51 
and 1851-62, for L.2,000,000, in respect of loss sustained through business 
subsequent to 23d June 1862, under deduction of any suras decerned for 
under conclusions 6 to 15 inclusive; (18th), In the event of the pursuers 
not obtaining decree under either of the immediately preceding conclusions, 
for decree in similar terms, in respect of losses in business after 22d June 
1863, and against the directors for 1850-51, 1861-52, and 1862-68, for 
L.1,800,000, under deduction of any sums decerned for under conclusions 
8 to 16 inclusive; (19th), In the event of the pursuers not obtaining de- 
cree imder any of the conclusions 16, 17, and 18, for decree in similar 
terms, in respect of losses in business after 28th June 1854, and against the 
directors for 1850-61, 1861.52, 1852-63, and 1853-54, for L.1,650,000, un- 
der deduction of any sums decerned for under conclusions 9 to 16 inclusive ; 
(20th), In the event of the pursuers not obtaining decree under any of the 
conclusions 16, 17, 18, and 19, for decree in similar terras, in respect of 
losses in business after 27th June 1865, and against the directors for 
1850-51, 1851-62, 1852-53, 1863-54, and 1854-55, for L.1,800,000, under 
deduction of any sums decerned for under conclusions 10 to 15 inclusive ; 
(21st), In the event of the pursuers not obtaining decree under any of the 
conclusions 16, 17, 18, 19, and 20, for decree in similar terms, in respect of 
losses in business after 25th June 1856, and against the directors for 
1850-61, 1851-52, 1852-53, 1853-54, 1854-55, and 1856-56, for L.1,000,000, 
under deduction of any sum decerned for under conclusions 11 to 15 inclu- 
sive; and (22d), In the event of the pursuers not obtaining decree under 
any of the conclusions 16, 17, 18, 19, 20, and 21, for decree in similar 
terms, in respect of losses in business after 24th June 1867, and against the 
directors for 1860-51, 1851-52, 1852-53, 1853-54, 1854-55, 1866-56, 
and 1856-57, for L.600,000, under deduction of any sums decerned for 
under conclusions 13 to 15 inclusive. 
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The pursuers — after setting forth generally the establishment and stop- Jannary and 
page of the company's business, and that it had since been ascertained that^.^j^^j^^°'(,f 
losses caused by the conduct and actings of the ordinary directors, as after- western Bank 
wards more particulary stated, had been sustained by the company to the v.Donglas,&e. 
amount of L.l, 500,000 over and above the paid-up capital — alleged (cond. 2) 
" The shareholders of the bank, at a special general meeting held on 2d 
December 1857, unanimously resolved, that the company should be regis- 
tered under the 'Joint-Stock Banking Companies Act, 1857,' and on 8th 
December 1857 the company was duly registered accordingly, and thereby 
became incorporated. At another meeting of the partners of the company, 
held on 30th December 1857, it was resolved that the company should be 
wound up voluntarily, in terms of the Joint-Stock Companies Act, 1856, 
which resolution was confirmed at another meeting of the partners held on 
1st February 185S. At the last mentioned meeting, the pursuers, Messrs 
Lumsden, Gairdner, and Raleigh, together with Mr James Simpson Flem- 
ing, — who has since resigned office, — were appointed liquidators by the 
company in terms of the said Acts, for the purpose of winding up, volun- 
tarily, the affairs of the company. The liquidators forthwith entered upon 
the duties of their office, and continued to discharge the same until the 
retirement of Mr Fleming on 1st February 1859 ; since which date the pur- 
suers have acted as sole liquidators." 

In articles 3 to 16 of the condescendence, the pursuers set out the provi- 
sions of the contract of copartnery.* Art. 17 set forth certain deeds of acces- 

* The material clauses are as follows 

First. The name or firm of the foresaid banking company shall and' is hereby 
declared to be " The Western Bank of Scotland," under which name or firm the 
whole business and affairs of the said company shall be transacted, and all their 
bills, vouchers, or other documents of debt, granted and executed, subject to the 
explanations hereinafter inserted : But declaring, that the said name or firm shall 
not be applied to any other purposes than those of the proper business and affairs 
of the copartnership, as the same are hereinafter specified, under the penalty, in 
case of transgression, of the offending party or parties, simpUdter, forfeiting, to the 
use and behoof of the company, all interest, benefit, and advantage, of whatever 
description, which lie or they may have had or possessed therein, or any appoint- 
ment or situation, of whatever nature, which he or they may have held or derived 
therefrom, besides making up the loss or damage which may have been sustained 
by the company through the breach of this regulation. 

Second. In order to regulate, conduct, and carry on the business and affairs of , 
the company, there shall be elected a governor and deputy-governor, six extra- 
ordinary directors, and six ordinary directors, wlio shall be and are hereby consti- 
tuted the representatives of the company, and to whom, with the explanations 
hereinafter inserted, the whole management of the business and affairs thereof shall 
be and is hereby intrusted. 

Third. (Capital of the company.) 

Fourth. The trade and business of the company shall consist of banking, iu all 
its branches, issuing notes of all denominations and amounts, payable to the bearer 
or on demand, advancing or lending money on cash credits or accounts, real and 
personal securities, bills of exchange, letters of credit, money on receipts, bills, pro- 
missory-notes, or other form of obligation, usual in banking transactions ; investments 
in the Government or public funds, Exchequer and Navy bills, or other securities of 
the Government of Great Britain, purchases of the stock of this company, or the stocks 
of the Bank of England, East India Company, Bank of Scotland, Royal Bank of Scot- 
land, British Linen Company, Commereia"l Bank of Scoiland, National Bank of 
Scotland, or the stock or shares of any other company or corporation, constituted 
or acting under a royal charter, or a special Act of Parliament, in Great Britain or 
Ireland ; or in the purchase of such heritable property, as may be necessary for the 
accommodation of the company, in carrying on their business, as after mentioned ; 
or lending money on heritable security : But for or in no other adventure, trade, 
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^^"aryand sion embodying the contract, and eontained the following averment: — 
Liquidators of" ^'^^'"g ^^'^^ J^^'^ '^e company's existence, shares were transferred by 

Western Bank ■■ ■ . .. — . 

V.Douglas, &c. merchandise whatsoever, than that of banking in all its branches, or the pur- 
chases and investments before enumerated and described: And the company ahali 
begin to deal and transact business, as banlters, in Glasgow and elsewhere, as soon 
as five thousand shares of the capital stock shall have been subscribed for, or as the 
ordinary directors, hereinafter named and appointed, shall deem proper. 

Fifth. The foresaid capital stock, and profits accruing thereon, shall, under the 
provisions after expressed, be transferable by the parties, proprietors of the same, 
respectively, and shall transmit and descend, as personal property, to their executors, 
or other heirs in moveables, or representatives by testament; but declaring that no 
transfer, by deed, inter vivos, or otherwise, by any party, shall be eifectual, or be 
recognised by the company, before such party shall have paid up the first instal- 
ment, of fifteen pounds per centum, upon the share or shares held by him or them ; 
nor before the expiry of six months from the day on which the company shall have 
actually commenced business, which day shall be notified to the partners by the 
ordinary board of directors, or an ofiicer of the bank appointed by them to do so, 
unless the special consent of the said directors, to a transference before the expiry 
of the said six months, shall be previously had and obtained : Declaring also, that 
every party who shall dispose of his share or shares of the company's stock, agree- 
ably to the regulations hereinbefore and after written, or who shall cease to have 
an interest in the concern, through forfeiture or otherwise, in terms hereof, shall 
be entitled to relief of the whole debts owing by the company, and of all obliga- 
tions granted for the same, aud, in general, of every prestation incumbent on 
him as a partner of the company; and the other partners shall be bound, as they 
hereby bind and oblige themselves, and their aforesaids, respectively, to relieve 
him, his heirs and successors, of the same: Declaring farther, that the party or 
parties acquiring the share or shares so disposed of, or otherwise coming in right 
of the party or parties so ceasing to have interest, shall have no claim whatever 
against the other partners of the company, for relief from any of the debts and 
obligations, contracted by the company, whether prior or posterior to the period of 
such party or parties becoming partners ; but, that he or they shall take and assume 
the precise place and liability of his or their author, ancestor, or other cedent, and 
become subject to all the obligations incumbent upon him : And, in order to secure 
the parties ceasing to be partners of the company from liability, as far as possible, 
it is hereby especially enjoined, that on balancing or settling all accounts on which 
a balance shall be due by the company, such balance shall be held, by all con- 
cerned, as paid up and discharged ; and a docquet or docquets shall be signed by the 
])artie3 to such accounts, and by the accountant of the company, on their part, to 
the effect following, viz. : — 

Form of Settling Account, 
" At , the day of 18 ; 

which day, the above account having been duly examined by the subscribers, and 
. the vouchers compared and delivered up, the said balance of L. sterling, 
arising thereupon, was paid to the said , and the partners 

of the Western Bank of Scotland, as well past as present, are hereby discharged of 
all claims arising thereon. 

A. B. 

C. D. Ace." 

Form of Opming Neio Account. 
«' At , the day of 18 ; 

which day, at the desire of the said the foresaid balance of 

is placed to his credit in account with the present jiartners of 
the Western Bank of Scotland. 

A. B. 

C. D. Ace!' 

Sixth. (Gratuitous transferences, when admissible. — On what terms shares may 
be disposed of onerously. — Provisions against fi-actions of shares, inter vivos, and for 
those occasioned by succession. — Transferences of shares in security, how regulated.) 

Seventh. (Shares of bankrupt partners.) 
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existing partners to parties who purchased or otherwise acquired right January and ' 
thereto. The transfers in favour of such parties being duly registered in the Liquidators of 
Western Bank 

_ V. Douglas, iiic. 

Eighth. (Shares arrested.) 

Ninth. (Sales by the companyj how regulated. — Company's power of retention 
and deduction.) 

Tenth. (Stiares, not originally subscribed for, how to be disposed of. — Company 
may purchase stock,) 

Eleventh. (Form of transference of shares.) 

Twelfth. (Names of partners to be registered. — Certificate thereof.) 
Thirteenth. (Scale of votes of partners. — Voting by proxy.) 

Fourteenth. (Joint proprietors, companies, and corporations, how to vote. — Part- 
ners only to attend meetings.) 

Fifteenth. (Purchasers, after twelve months, how to vote.) ■> 
Sixteenth. The principal establishment of the company shall be within the city of 
Glasgow, to which any agency or agencies, branch or branches, to be hereafter - 
appointed or established, shall be immediately subordinate and accountable: De- 
claring, that the ordinary board of directors are hereby authorised to establish and 
appoint branches or agencies of the company in such towns and places in Scotland, 
as they may deem most conducive to the interests of the conjjiany, and to suppress 
and recal such establishments and appointments as they shall deem requisite or 
necessary. 

Seventeenth. All the stated annual general meetings, and also all the special 
general meetings of the company, shall be held in Glasgow: And there shall be 
one stated general meeting of tlie company annually, on the second Wednesday of 
June, at 12 o'clock noon ; and the first general meeting of the company shall 
be held at Glasgow, as aforesaid, upon the second Wednesday of June, in the 
year 1S33, and every succeeding general meeting of the company, excepting / 
special general meetings, shall be held, statedly, upon the second Wednesday 
of June, at the hour aforesaid; of all which stated general meetings, twenty 
days' previous notice, at the least, shall be given by tbe secretary of the couipany, 
by public advertisement, mentioning the time and place of meeting, in one or more 
of the newspapers usually published in Glasgow and Edinburgh respectively ; And 
if it shall at any time appear, that a special general meeting of the company is 
necessarv, it shall and may be competent to and for any forty or more of the part- 
ners, who may be collectively possessed of one-tenth part at least of the advanced 
capital stock of the company for the time, or for any three ordinary directors for 
the time, upon specifying, in a writing subscribed by them, the object of such meet- 
ing, to require the secretary of the company to call a special general meeting of the 
partners : And tbe said secretary shall thereupon convene such meeting, by giving the 
same notice, by advertisement, as is hereinbefore provided with regard to the annual , * 
general meetings, and also by signing and addressing to each partner circular letters, 
transmitted by post from Glasgow, twenty days previous to the day of meeting ; 
which advertisement and letters shall specify the object of such special general 
meeting, the time when, and the place in which, the same is to be held : And the 
partners are hereby authorised and required to meet, pursuant to such notice, and 
such of them as shall be present, personally or by proxy, shall proceed to the exe- 
cution of the powers conferred by these presents on partners of the company, with 
respect to the matters specified in such notice only : Declaring, that all acts of the 
partners, or of their majority, at such meetings, reckoning the votes as aforesaid, 
shall be binding and conclusive, with respect to tlie matters specified in such notice, 
upon the rest of the partners, to all intents and purposes, and shall be as valid and 
sufficient as if the same had been done at any annual general meeting, and shall be 
observed and acted upon accordingly. 

Eighteenth. (Who shall preside at meetings. — Procedure thereat, how authenti- 
cated.) 

Nineteenth. At the said first annual general meeting of the company, on the 
second Wednesday of June 1833, the whole of the ordinary directors hereinafter 
named shall vacate their oflice, and six directors shall be chosen in their place; but 
the directors so retiring, or any one or more of them, may then be re-elected : 
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January and Company's books, in terms of the contract of copartnership, they became 
SquldatorsofP^'''^"^''^ Company, in room of the sellers, possessing the whole rights^ 

Western Bank 

V. DouglaSj&c; ^ , . 

JJeclaring that the said eleotion shall proceed upon a list given in and subscribed 
by each voter, containing the names of six partners qualified as aftermentioned, 
proposed by him as ordinary directors of the company : And from these lists the 
list of such directors shall then be made up, and stand as follows, viz. : — The six 
partners having, collectively, the greatest number of votes, shall be selected, and 
be the directors of the company ; and the one of these six having, individually, the 
fewest number of votes, shall be placed at the Iiead of the list of ordinary direc- 
tors; the one having the next fewest number of votes shall be second from the 
head, and so forth as to the rest of the said directors ; thus placing at the bottom 
^ of the list the director who shall have the greatest number of votes. 

Twentieth. At all future annual meetings, one ordinary director shall go out of 
office by rotation, commencing at the head of the list, and one partner of the com- 
pany shall be elected by a majority of the votes at the meeting, in his stead, whose 
name shall be added to the bottom of the list of ordinary directors ; which ordinary 
directors, together with the manage:', or failing him, or in his absence, the cashier 
of the company, shall constitute the ordinary board of directors and committee of 
management of the company; and the said retiring director shall not be again 
eligible as a director till he has been at least one year out of office : And the 
ordinary board of directors so elected shall, at a meeting to be held for the pur- 
pose, immediately after their election, name and appoint tlie six extraordinary direc- 
tors of the company. 

Tweniy-jvrst. It is hereby declared, that no person, excepting the manager or 
cashier, shall be qualified to act as an ordinary director or member of the committee 
of management of the company, who shall not be possessed of thirty shares, at least, 
of the stock of the company ; and in the event of any of the said directors disposing 
of his stocli, so as not to be possessed of such number of shares, qualifying him to 
be an ordinary director or member of committee, as aforesaid, such person shall, 
ipso facto, cease, and be no longer entitled, to act in these capacities? Provided 
also, that no person shall be qualified to be elected or serve as an ordinary director 
who shall, permanently, reside at a greater distance than ten miles from Grlasgow, 
or who shall hold any place of profit under the company, other than that of 
manager or cashier, or who shall be interested in any contract to be made or 
entered into with, or who shall offer to take, or who shall actually participate in, 
any work to be done for the company, whether by contract or otherwise, or who 
shall be sequestrated under the bankrupt statutes, or who shall fall into a state of 
notour bankruptcy, or shall become a banker, or partner in another banking company 
in Scotland, with the exception of joint stock companies containing fifty partners or 
upwards, or shall become a bank-agent, or shall become an ordinary director of any 
other banking company, or shall be, directly or indirectly, concerned in the trusteeship 
of any bankrupt estate, or in the business of ti'usteeship on bankrupt estates, or shall 
. act as a brolier in the purchase or sale of any part of the company's stock : Declaring, 
that so soon as any ordinary director shall become disqualified in any one of these 
ways, his appointment shall, ipso facto, cease and determine, and his place become 
vacant: And declaring also, that as often as a copartnership in any other trade, 
excepting joint stock companies as aforesaid, shall be formed between any two or 
more ordinary directors, the remaining members of the ordinary board of directors 
shall, by a minute in their sederunt-book, have the power, to declare, that only 
one, and which one, of such copartnership, shall continue to act as an ordinary 
director, and the rest shall, ipso facto, be thenceforth disqualified from being any 
longer an ordinary director or directors. 

TwentT/second, (Nomination of governor and deputy-govei-nor, and of ordinary 
directors, for the first year.) 

Twenty-third. It is hereby declared, that when and as often as the governor, 
deputy -govern or, or any ordinary or extraordinary director, elected, or to be 
elected, in virtue of this contract, shall die, resign, or become disqualified as afore- 
said, or any ordinary director shall refuse or neglect to attend the meetings of the 
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and being subject to the whole liabilities and obligations of the transferring January and 
partners, in respect of the shares so acquired." Liquidafora of 

ordinary board of directors for tlie space of six successive calendar months, without ^^o^'l^&c 
sufficient cause assigned, to the satisfaction of his co-directors, the i-emaining mem- " 
hers of tlie ordinary board of directors, at a meeting specially convened for that 
purpose, shall choose another governor, deputy-governor, or director (qualified as 
aforesaid), in the place which may thus be vacated; hut, with the exception of the 
governor and deputy-governor, every such person so to be elected to fill any such 
vacancy, shall only continue in such office until the next succeeding annual general 
meeting. 

Twenty-fourth. The governor and deputy-governor, and six extraordinary di- 
rectors of the company, are hereby expressly exempted from the necessity of 
superintending or taking any charge of the affairs of the company, and it shall 
not be necessary to convene thera to any meeting, ordinary or extraordinary, of the 
directors of the company ; and, on the other hand, for the better management of 
the affairs thereof, the ordinary board of directors for the time being shall, from 
time to time, assemble and meet together at the company's board-room, or any 
other place or places in Glasgow, for the direction and management of the affairs 
of the company, at least once a-week throughout the year; and a certain number 
of the said ordinary board of directors, to be fixed by tlie committee of manage- 
ment, shall attend at the bank daily, or as often as necessary, to superintend the 
business of the company; and at alt such meetings the said directors shall preside 
by rotation, and any three or more of the said directors or members of committee, 
and no less, shall be a sufficient number or quorum to constitute a meeting for the 
purpose of doing all the acts and matters entrusted to, and exercising all the powers 
and authorities vested in them as a committee of management: And all questions 
and matters which shall be proposed, discussed, or considered by the said ordinary 
board of directors at their meetings, shall be decided by the majority of the direc- 
tors then actually present, but no director shall have more than one vote at any- 
such meeting, except in cases of equality, when the presiding director shall have 
not only a deliberative but likewise a casting vote : And the said directors are 
hereby authorised to keep a minute-book, in which minutes of such of their pro- 
ceedings as may appear proper to them to be recorded in that manner, shall be 
entered and kept ; which minutes shall be authenticated by the subscription of the 
preses of the meeting: And the said ordinary board of directors are hereby 
authorised to frame such farther regulations, in regard to the time and mode of 
their attendance, and proceedings at their meetings, as they shall fi^d expedient; 
and, in particular, they may appoint any of their number, not less than two, with 
the manager or cashier, as sub-committees for particular purposes, for the better 
attending to and transactinn; the business of the company ; and their actings shall 
be subject to the approval of the ordinary board of directors and committee of » 
management, or their quorum, as aforesaid. 

Twenty-ffth. The committee of management, or ordinary board of directors, 
hereby appointed, and those to be appointed hereafter, in terms of this contract, 
are hereby authorised and empowered to superintend, direct, manage, and transact 
the whole business and concerns of the company, and to carry on the business of 
banking for behoof of the company, in all its branches, as above specified ; and, on ^ 
behalf of the company, to contract for, and purchase, and to sell again, all sueli 
lands, tenements, or heritages, as shall be requisite for carrying on the business of 
the company, and to build, take on lease, or otherwise acquire, proper premises for 
a bank in Glasgow, and in places where branches shall be established, and all such 
materials, and other things, as shall or may be wanted for the proper and efficient 
establishment of the company ; as also to exercise and enjoy all the powers and pri- 
vileges herein before or after generally noticed and referred to, as fully and freely, 
in all respects, as if the same were specifically herein detailed. 

Twenty-sixth. And particularly, but withoat prejudice to the foresaid generalit}^ 
the said ordinary board of directors are hereby authorised and empowered, from 
time to time, to nominate and appoint, by a writing to be engrossed, in their sede- 
runt-book, a manager, casliier, secretary, and accountant, to whom they may^ from » - 
time to time, allow sucli salaries as to them shall seem proper ; and it shall be in 
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January and The pufsuers next alleged, — " (Cond. 18.) By the constitution of the com- 
Uqu^dators of P^'^y* terms of the contract, the partners were entitled to elect the 

■Western Bank 

T.l)ougla3,&c.the power of the said ordinary board of directors to dismiss any one or more of the 
said officers when they see occasion, provided that two-thirds at least of the siiid 
directors shall concur in such dismissal ; and they are herpby authorised to appoint 
a successor or successors to the party or parties so dismissed : And the said mana- 
ger, cashier, secretary and accountant, and their successors in office, and other offi- 
cers of the company, shall find caution or grant security for their intromissions, and 
faithful discharge of their respective offices, to the satisfaction of the ordinary board 
of directors for the time being, and to wliat extent they shall think proper to 
require: Providing, that the security from the manager shall not amount to less 
than eight thousand pounds sterhng ; from the cashier, to not less than five thou- 
sand pounds sterling ; from the secretary, to not less than one thousand pounds 
sterling ; from the accountant, to not less than five hundred pounds sterling ; from 
each teller, to not less than two thousand pounds sterling ; and from each porter, 
to not less than one thousand pounds sterling ; and the said directors shall also 
name and appoint all other officers and clerks that shall be deemed necessary, 
remove them at pleasure, fix their salaries and allowances, and give them such otiitr 
remuneration, over and above their salaries, as they may deem just : And the said 
directors are hereby invested with the same powers and privileges, as to the appoint- 
ment of agents, cashiers, accountants, and other officers, for the management and 
prosecution of such branches or agencies as may be established or appointed, iu 
virtue of the powers to that effiict hereinbefore specified, as they possess and enjoy 
with regard to the principal estabhshment at Glasgow. 

Twenty-sevmth. (Stock, how it may be called up. — Provisions for failure In pay- 
ment of instalments.) 

Ttomty-eiglitli. The said ordinary board of directors are hereby authorised to 
give credit, on cash-accounts, to the partners of the company, to the extent or 
amount of one-half of their advanced stock, and to such farther extent as the cir- 
cumstances of the company, and the current value of the stock, may seem to war- 
rant, without any farther or collateral security but that arising from the right of 
retention, com|)etent to the company, and assignation in security hereinafter con- 
tained : Declaring, that any application for such a cash-credit shall be made, by 
letter, to the said directors, in the following terras, viz.: — . . . Declaring, 
also, that the partner obtaining such account shall, whenever required, be bound, 
as he hereby binds and obliges himself, to pay up the balance that ahaU, at any 
time, be due on such cash-account, in like manner, and as fully as any other person or 
persons dealing with the company, notwithstanding anything herein contained : 
And declaring, that it shall not be in the power of the said directors to grant a 
cash-credit, or account, to any other person or persons than a partner of the oora- 
, pany, unless on bond, with security, real or personal, to their satisfaction ; and if 

such credits are granted on personal bond, there shall be, at least, two securities or 
cautioners, besides the principal party, who shall all be taken bound, conjunctly 
and severally, as co-principals, for the amount to be drawn, in virtue of such cash- 
credit, with such other additional stipulations as shall be deemed advisable, for the 
more ready recovery of the amount drawn in virtue of such cash-credit ; and if such 
cash-credits are granted on heritable security, the rights and securities shall be 
either in the form of a bond and disposition in security, with a power of sale, or an 
absolute disposition, qualified by a back bond : And no director shall have a vote 
in judging of bills for discount, or appUcations for cash-credit accounts, where he 
himself, or any person, who, with respect -to him, might, by the law of Scotland, be 
held a conjunct and confident person, or any partner in any other company (except- 
ing a joint-stock company, having more than fifty partners), of which he is a mem- . 
ber, is a party. 

Twenty-ninth. In the event of the appointment of agencies, or establishment of 
branches of the company elsewhere than in Glasgow, the said ordinary board of 
directors shall take such security as they may deem reasonable for the intromissions 
of the agents, cashiers, accountants, and others, who may he appointed to conduct 
or carry on the same ; and, for farther promoting the interest of the company, the 
said directors are hereby authorised to ai>point three or more persons, being part- 
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directors, who, along with the manager, appointed by such directors, formed January and 
the ordinary board of directors and committee of management. The part- ijqu^^atorsof 

nera of the company, who shall constitute a local committee, at the place where , Douglas, &c. 

such agency is appointed, or branch established, with whom the agent or cashier 

thereof shall advise when necessary, and who shall be invested with such powers of 

control as the said directors may confer upon them,, by a minute in their sederunt- 

book, an extract of which, duly certified by the secretary of the company, shall be 

sent to the members of committee, and to the agent or cashier so appointed. 

Thirtieth. The said ordinary board of directors shall also have full power and 
authority, from time to time, to make such rules, orders, and bye-laws, and to con- 
fer such powers and authorities on the managers and others foresaid, as to them 
shall seem meet and proper, for the good government of the affairs of the company, 
and for regulating the proceedings of all officers, servants and others, to be em- 
ployed in and about the business and affairs thereof ; but so as not to be incon- 
sistent with the purpose and general import of these presents ; which bye-laws 
shall be duly entered in the minute-book of the company, and authenticated as 
aforesaid. 

Thirty-first. The said ordinary board of directors shall not be liable for omis- 
sions, nor shall they, nor the manager, cashier, or other officer, be liable for the 
responsibility of persons dealing with the company, nor for the sufficiency of the 
securities or properties in which the funds of the company may be invested as afore- 
said ; nor shall the said directors be liable for the acts and intromissions of the 
manager, or other officers of the company, appointed or to be appointed as afore- 
said, or of any other persons intrusted with the business of the company, nor shall 
they be liable in solidum, nor for the intromissions of each other, but each of them 
for his own actings and intromissions allenarly : Declaring that, after the com- 
mencement of the company upon the said 23d day of May 1832 years, the sis 
ordinary directors shall severally be paid for their attendance, at the rate of not 
less than 5s. sterling for each meeting, but they shall have no claim for remunera- 
tion previous to that period. 

Thirty-second. Those notes or obligations of the company, commonly called 
" hank notes," shall he subscribed by the manager, or such other officer or officers 
of the company, as he shall appoint, by a minute in the minute-book of the said 
ordinary board of directors, and all other bills, promissory-notes, indorsations on 
bills and receipts, shall be taken payable to, and given and signed by the manager, 
or some other officer of the company, holding a power of attorney from the mana- 
ger; and every receipt, promissory-note or draft, other than bank-notes, shall be 
marked by the initials of the teller who received the value or amount, in respect of 
which such receipt, promissory-note or draft, was granted; and all bonds and 
'dispositions, heritable and moveable, and other writings and contracts, title-deeds 
and securities, shall be taken payable to, and conceived in name and in favour of, 
the manager, and cashier or secretary of the company, and their successors in 
office, respectively, expressly in trust for behoof of the company ; and all bonds, 
submissions, and other deeds and contracts, to be executed by the company, shall, 
in like manner, be signed and executed by the manager, and cashier or secretary 
for the time being; declaring that all bank-notes, promissory-notes, bills, receipts, 
indorsations of bills and promissory-notes, and other writings and deeds, signed 
and executed in manner and under the authority foresaid, shall bind the company 
as effectually a? if the whole partners had signed the same ; the company being, 
however, always obliged to relieve their said manager, and cashier or secretary, 
so subscribing, of all such writings to be granted by them, in virtue of the powers 
above mentioned ; and, in like manner, all persons paying or fulfiling their obliga- 
tions or contracts to the persons so authorised, shall be completely discharged of 
the same. 

Thirty-third. There shall be regular and correct books kept for the general 
business of the company, and in the various departments thereof, and ail the 
transactions, affairs, and obligations, notes and other documents of the company, 
shall be duly and faithfidly inserted and recorded in the said books, by the person ■* 
or persons who shall respectively have made or entered into or granted the samej 
which books shall be brought to a just and true balance upon the last Wednesday 
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Jannary and ners were expressly debarred and excluded from participating, to any extent, 
Liqaidatora^'of the administration or management of the company, and from all interfer- 

Western Bank — — — — ~ — — — ■ ■ — — ■-■ ■ ■■ --— 

V. Douglas,&c. of May, in the year 1833, and upon the last Wednesday of May in each succeeding 
year; at which periods, statements or abstracts of the company's affairs shall be 
made out and regularly examined, docqueted, and subscribed by the said ordinary 
board of directors, or their quorum, previous to the foresaid general meeting to 
be held on the second Wednesday of June yearly ; and at the said meeting the 
substance or import of the said statements or abstracts shall be reported by the 
manager, for the satisfaction of all concerned ; declaring always, that the partners 
other than the said ordinary board of directors, shall, on no account or pretence, 
have right to examine tiie books of the company, but shall be bound to rest satis- 
fied with the report above provided for; and that no assignation or other title to 
stock, shall be admitted or entered into the books of the company, for twenty 
days previous to the period when the said books are directed to be balanced as 
above mentioned, nor until after the said annual general meeting. 

Thirty-fourth. No dividend of profits shall be made among the partners for or 
during the first year of the company ; but the same, after defraying the expense 
attending the first year's management, shall be retained to answer contingencies ; 
declaring, however, that such part as shall be fixed by the ordinary board of direc- 
tors, of the profits of every succeeding year, as these shall appear at the time of 
each balance, shall be divided among the partners, in proportion to their several 
shares in the concern, to such extent, and at such periods, as shall be also fixed by 
the said directors : Declaring, nevertheless, as it is hereby provided and declared, 
that it shall be in the power of the said directors to accumulate, from the profits, a 
sinking fund, to such extent as they shall think reasonable, for the purpose of meet- 
ing contingencies : And it is hereby expressly understood and agreed to, that no 
interest shall in any event be payable upon the dividends, due to the partners of 
the company, while ttie same remain uncalled for by them. 

Thirty-fifth. The company shall subsist and remain entire, notwithstanding the 
death, or bankruptcy, or retirement of any of the partners thereof, from time to 
time, and shall endure and continue, witliout contemplating any period of dissolu- 
tion : Subject always to this special provision and condition, as it is hereby ex- 
pressly provided and declared, that, " if it shall at any time appear, on balancing 
the Company's books, that a sum equal to twenty-five pounds per centum on the 
advanced capital stock of the company has been lost in prosecution of the business 
of the company, [such loss shall, ipso facto, and without the necessity of any further 
procedure, dissolve and put an end to the company ;" which dissolution shall be 
forthwith notified,*] by advertisement and circular letters, in like manner as is pro- 
vided with regard to special general meetings of the company, as well as in the 
London and Edinburgh Gazettes, which advertisements, in the Gazettes and news- 
papers, shall be continued once a-week for at least one month succeeding the dis- 
solution ; and, within thirty days, at farthest, after such dissolution, tlie company 



* Note. — This clause within brackets was stated to iiave been altered, by 
deed of alteration dated 16th November 1857 (one of the deeds on which the com- 
pany was registered), so as to run as follows : — " Then it shall be imperative on the 
directors, within two months after such balance shall have been made, to call a 
special general meeting of the company, in order that the shareholders may resolve 
what course, if any, other than dissolving the company, they will pursue ; and, in. 
particular, whether they will carry on the business of the bank, notwithstanding 
such loss, either alone, or by amalgamation, or union with another lianking com- 
pany, provided that no resolution at such meeting, or at any adjournment thereof, 
to carry on the business of the bank, shall be competent or binding on the company, 
unless assented to by three-fourths of the votes of the shareholders present, or re- 
presented by mandatories, at such meeting or adjourned meeting ; and, in the event 
of such meeting or adjourned meeting not coming to the resolution to carry on the 
business, then the company shall be, and is hereby declared to be ipso facto, dis- 
solved ; and the dissolution ^hali be forthwith notified." 
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ence with the conduct of its business or affairs; they were precluded fromJanuary aod 

any examination of the books ; and their only source or means of infornaa-'^^''*^^ 

'' Liquiaators of 

■ Western Bank 

shall diseontiniie the issuing of notes, operations on cash-aeconnts, and all ordinary ^- 15oiiglas,&c. 
business : And it is specially provided and declared, that no alteration shall take 
place upon the provisions of this article, without the consent, signified thereto by 
a probative writing, of two-thirds, in point of extent of stock, of all the partners 
of the company at the time. 

Thirty-sixth. In the event of the dissolution of the company, in manner herein 
before mentioned, or in any other manner whatsoever, the affairs of the company 
shall be wound up, their outstanding debts realised, their books balanced, and their 
whole funds and property converted into money, with every possible despatch : And 
that by such person or persons, and in such manner, as shall be fixed on by a 
majority of the votes of the partners, reckoning as aforesaid, at any general meeting 
of the oonipany : And the said persons so chosen to wind up the company's affairs, 
as aforesaid, shall be obliged to find security to the satisfaction of the ordinary 
board of directors for the time, for their whole intromissions with the funds to be 
recovered by them. 

Thirty-secenih. (G-eneral assignation by the partners.) 

Thirty-eighth. All disputes, controversies, and differences whatever relative to, 
and connected with, the present copartnership, which may arise or occur between 
any of the partners, or between the company and its directors, or between the 
directors and individual members, shall be submitted and referred to the amicable 
decision, final sentence, and decree-arbitral of such person or persons as the parties, 
submitters, shall mutually appoint ; but in case of disagreement between the said 
parties, as to the arbiter or arbiters to be thus appointed, or in case of refusal on 
either side to condescend on an arbiter at all, then, and in either of these cases, the 
said disputes, controversies, and differences, shall be submitted and referred to the 
amicable decision, final sentence, and decree-arbitral of the first legal assessor of 
the city of Glasgow ; whom failing, the professor of Scots law in the university of 
Glasgow ; whom failing, the dean of the faculty of advocates, for the time being : 
And each of the said respective parties, between whom such differences or disputes 
shall occur, shall be obliged, when required by any other of the said respective 
parties, to enter into a regular submission, in order to render this article effectual : 
And it is hereby declared, that in case the said submission shall be entered into, to 
either of the said persons, and accepted of by him, he shall have power to decide 
the matters thereby submitted, notwithstanding he should go out of his office afore- 
said : And in case any submission, to be entered into in virtue hereof, should lapse, 
or otherwise fall, the matters referred to shall of new be submitted to arbitration 
in manner foresaid, and all proceedings that may have taken place in the former 
submission shall be held and received as evidence, tantum et tale, in the new sub- 
mission to be entered into, touching the premises, or in any action or process that 
may be raised thereanent. 

Thirty-ninth. (Notifications, how regulated.) 

Fortieth. (Charter of the company.) 

Forty-first. The whole clauses and conditions of this deed are hereby declared 
fundamental articles of the copartnership : But, nevertheless, upon a motion being 
made and laid upon the table at a general meeting, and considered at the next 
annual general meeting, any of the clauses and conditions of this deed, with the 
special exception of the provisions of Article thirty-fifth, with regard to the dissolu- ■ 
tion of the copartnership, may be altered, varied, or modified, provided a majority 
of the inorabers at the said annual general meeting, voting personally or by proxy, 
and in manner before specified, shall so determine : And provided also, that it shall 
be in the power of any general meeting of the company, or of the ordinary board of 
directors for the time being, to make what farther or additional regulations expe- - 
rience may suggest, if consistent with these presents ; and which additional regu- 
lations, if made by the said directors, shall be in force and binding upon the com- 
pany only from the time of their being made, until the next general meeting of the 
company, when they shall be reported to such general meeting, and, if then ap- 
proved of, they shall be binding upou the company till altered by some future or 



WESTERN BANK CASES IN 



January and tion in regard to the business and affairs, were the reports, which, it was 
Liqvddators of P'^^"*^^^' should be made to them by the ordinary board of directors at the 
Western Bank stated annual general meetings. At these meetings, in terms of the provi- 
v.Dougia3,&c sions of the contract, the substance of the annual statements or abstracts of 
the company's affairs — which the contract provided should be made out and 
examined, and docqueted and subscribed, by the ordinary board of directors 
— fell to be reported to the shareholders, for their satisfaction. (Cond. 19.) 
On the other hand, by the constitution of the company, and in terms of the 
contract, the administration of the company's affairs, and the charge and 
responsibility of conducting its business, rested with and was devolved en- 
tirely upon the ordinary board of directors and committee of management. 
The partners generally relied, and were entitled to rely upon the faithful 
performance, and the due and efficient discharge by the said ordinary board, 
and the individual members composing the same, of the whole obligations 
and duties devolving on them, and which, by their acceptance of office, they 
undertook to perform. The office of an ordinary director of the company 
was one of high position and great influence, and throughout the bank's 
f xistence was eagerly desired on that account. The various members of the 
r.rdinary board of directors were, throughout their tenure of office, at each 
meeting of the board or its committees at which they were present, paid and 
remunerated for their services." 

The condescendence, after stating (Art. 20-33) the appointments of the 
different defenders, their tenure of office, and the constitution of the board 
if directors during the different periods mentioned in the first fifteen con- 
■dusions of the summons, then proceeded to set forth the following allega- 
tions regarding the powers and duties of the ordinary directors ; — " (Cond. 
- 34.) By the constitution of the company, and under and in terms of the 
<-ontract of copartnery thereof, the management of the business and affairs 
of the company was, as above mentioned, intrusted to the ordinary directors 
and committee of management thereof; and it was the province and duty of 
the individuals above named (in Art 20-33), for the periods respectively 
for which they they acted as directors, to transact and manage the business 
and affairs of the company intrusted to their charge in a faithful and efficient 
manner, and with a due regard to the interests of the partners of the com- 
pany committed to their care. It was the special duty of the said ordinary 
board, and of the members composing the same for the time, during their 
respective tenures of office, to superintend, direct, manage, and transact, the 
whole business and concerns of the company, and to carry on the business 
of banking, as the same was specified in the company's contract. They 
were not entitled to go beyond or violate the fundamental conditions and 
provisions of the contract in any respect, in their superintendence, direction, 
and management of the business and affairs of the company, but were bound 
to conduct such business and affairs in strict conformity therewith, in all 
respects. It was further their duty to manage the concerns of the company 
with care and prudence, and according to the recognised principles of bankers, 
and to devote their best energies to the promotion and furtherance of the 
interests of the shareholders. (Cond. 35.) The said individuals, acting as 



subsequent general meeting ; but, if rejected or disap[)roved of by the said general 
meeting, such or similar regulations shall not be again made or acted upon by the 
directors at any time, until the same or similar regulations shall be brought forward 
to, and approved of, or made by, a general meeting of the company ; but declaring 
always, that this shall not apply to any bye-laws, regulations, rules, or orders which 
may be made or issued by the said directors, in virtue of the powers herein before 
conferred on them. 

Forti/second. (Contract, how to be signed.) 

Lastly. (General obligation for performance.) 
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the ordinary board of directors and committee of management, during the January and 
periods respectively of their holding office as aforesaid, were, by the said^^l^^-^^^^-^^ 
contract, not entitled to give or to allovp credit on cash accounts, or other- \vestern Bank 
wise, to the partners of the company, beyond the value of one-half of their v. Douglas, &c. 
advanced stock, without obtaining farther security; or at least, they were 
not entitled to give or allow such credit, to any greater extent than the cir- 
cumstances of the company and the current value of the stock, belonging to 
such partners, at the time would warrant. For the repayment of any ad- 
vances made beyond the value of such stock, the said individuals were bound 
to have required and obtained security. The said individuals were, during 
their said respective tenures of office, debarred and precluded from making 
advances, and were not entitled to grant or allow credit by cash-credit or 
account, to any person other than a partner of the Company, unless on bond 
with security, real or personal; and if they agreed to make such advances 
or give credits on personal security, they were bound to obtain the security 
of at least two solvent sureties or cautioners, in addition to the principal 
obligant, and to take the whole of the said parties bound, conjunctly and 
severally, as co-principals and full debtors, for repayment of any sums, 
which, in virtue of the credit agreed to be given, might be advanced. They 
were further bound to take care that all stipulations, which, in the exercise 
of a due and proper discretion, might be deemed advisable or necessary for 
ensuring repayment of such sums or advances, should be made. In the 
event of the said individuals resolving that heritable security should be given 
for such advances or cash-credits, it was their duty to see that the security 
obtained was sufficient, and that the rights, titles, and securities were, in all 
F respects, regular, formal, vahd, and unobjectionable, and in the form pre- 
scribed by the company's contract. (Cond. 36.) It was the duty of the said 
directors, &c., in the management of the company's affairs, and in com- 
pliance with the ordinary, well known, and recognised rules of banking in 
Scotland, as well as under and in terms of the provisions of the contract of 
copartnery, to retain and invest in government securities, or other securities 
of the nature specified in the contract, a due and sufficient portion of the 
advanced capital or other funds of the company, to be held by them as a 
reserved fund to meet contingencies, and to be available in case of emer- 
gency. (Cond. 37.) It was further the duty of the said directors, &c., to 
take care that no advances of money were made without being satisfied, at 
the time, of the solvency of the party to whom such advances were made, or 
on whose credit they were given, and of the ability of such party to repay 
the same. It was the duty of the said directors to make due and reasonable 
inquiries into the character, credit, and circumstances of all such parties, 
and, in particular, of those whose names appeared on bills of exchange or 
other negotiable instruments, presented or tendered to the bank for discount, 
or of the parties to whom, or on whose behalf, or on whose credit such ad- 
vances were made. The said directors were further bound to take all due 
and reasonable precautions and care that the bills discounted, or on which 
money was advanced by them, were granted in the due and regular course 
of trade,— that they represented real and boTia fide transactions, — and were 
not of the nature of accommodation or wind bills, granted merely for the 
accommodation of all or any of the parties whose names appeared thereon 
or were adhibited thereto. {Cond. 38.) It was further the duty of the said 
directors, &c., to have regular and correct books kept, showing the business 
of the company, in the various departments thereof, and to see that there 
were duly and faithfully inserted and recorded therein the whole transactions, 
affairs, and business of the company — to have such books brought to a just 
and true balance at the end of May of each year, and previous to the general 
meeting of shareholders held in June annually — to have true and accurate 
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jMiuaryaad statements or abstracts of the compauy's affairs made out — and regularly to 
L^ddators "of ^^^^cquet, and subscribe the same, previous to the annual general 

Western Bank meetings of the company. It was also the duty of the said individuals to 
V. Douglasj&c. report to such meetings the substance or import of the said statements or 
abstracts, for the satisfaction of all concerned, {Cond. 39.) It was the duty 
of the said individuals, while they held office as directors as aforesaid, in 
order to enable them to make up or to certify the said statements or ab- 
stracts of its affairs, to institute, during each year preceding the period of 
their being made up, such a careful and complete investigation into the 
affairs and business of the company, as should ensure the substantial cor- 
rectness of the said statements or abstracts, and to take care, that while the 
funds and assets of the company were accurately set forth, all debts owing 
by the company, and all losses sustained or bad debts made or incurred by 
the company, were also stated, and that the position and circumstances of 
the company were truly and faithfully disclosed therein ; and the said indi- 
viduals were bound, in making up such states or abstracts, and in stating or 
representing therein, or in the reports faUing to be made by them as afore- 
said, the available funds or assets of the company, to deduct or make provi- 
sion for all bad debts and losses. (Cond. 40.) It was the duty of the said 
individuals, during the respective periods of their tenure of office, to take 
care that, so soon as a sum equal to 25 per cent, of the advanced capital 
stock had been lost, that fact should appear on the abstract or balance- 
sheet; and it was their especial duty, in the event of the company having 
sustained losses to the extent of L.25 per centum on its advanced capital 
stock, forthwith to make known and report that fact to the shareholders ; 
—it having been, as before mentioned, provided and made a fundamental 
condition and provision of the company's contract of copartnery, that the 
loss of that amount of capital should, ipso facto, operate a dissolution of the 
company. (Cond. 41.) The said board of directors were not entitled to 
declare and pay to the shareholders any dividend on the shares of the capital 
held by them, excepting out of clear profits gained by the compan}-, after 
making payment or provision for all losses, bad debts, and expenses of 
management as aforesaid, and setting aside such part of said profits as they 
should think reasonable, as a rest or sinking fund ; and it was their duty, if 
such clear profits had not been made, and did not exist, after making due 
provision for such losses, bad debts, and expenses of management, and set- 
ting aside a sum for the said rest or sinking fund, to make the shareholders 
aware of the fact, at the first annual general meeting of the company, held 
after the making up of the balance-sheet of its affairs, by which the same was 
disclosed or ascertained, or after the same might have been disclosed or ascer- 
tained." 

(Cond. 42.) "Large and serious losses were sustained by the company 
during the year betwixt June 1847 and June 1848, and during the subse- 
quent years of its existence, in consequence of gross and culpable violation 
and neglect of duty, excess of power, and contravention of the company's 
contract of copartnery, and of wrongous and fraudulent conduct in the 
management of the business and affairs of the bank, on the part of the 
board of directors and committee of management of the bank, and the indi- 
viduals composing the same, for the different periods above mentioned, all as 
more particularly set forth in the following articles. (Cond. 43.) The board 
of directors and committee of management, and the individuals foresaid com- 
posing the same, for the jieriods of their said respective tenures of office, habi- 
tually, wrongfully, culpably, and grossly violated and neglected their duty to 
the bank and its shareholders, and also exceeded their powers, and contra- 
vened the provisions of the contract of copartnery, inasmuch as they made 
advances and allowed credit by cash-credits, accounts, overdrawn accounts, 
and otherwise, of large amounts, to persons and companies or firms; and 
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made advances or disbursements for premiums of assurance ; and made January and 
advances and allowed credits to individuals or companies and firms in March i860. 
America, as after mentioned, all without having obtained security therefor, western^BaiJi 
as required by the provisions of the contract of copartnership, as well as v. Dougla3,&e. 
by the ordinary rules and practice of banking. In particular, such advances 
were made, and such credits given, without security, to the persons and com- 
panies and firms, and during the periods respectively set forth and specified 
in a schedule annexed. Policies of assurance were opened on the lives of 
the parties mentioned in the schedule, the premiums on which were paid by 
the said board of directors, and members thereof, out of the funds of the 
bank. The said policies of assurance aiforded no security for repayment of 
the sums advanced— the value thereof never having been equal to the 
amount of premiums paid thereon. The advances and credits referred to 
as given in America, were given by the board, and members composing the 
same, in and after the mouth of June 1853, by and through Messrs James 
Lee & Company of JS'ew York, In the manner set forth in the next article, 
to the parties and during the periods also mentioned in said schedule. 
(Cond. 44.) . , . Messrs James Lee & Company were allowed by the 
board of directors and committee of management, and individuals composing 
the same, in and subsequent to the said year 1848, and particularly after June 
1853, down to the period of the stoppage of the bank as aforesaid, to make 
advances of the bank's money to the extent of very large sums, to indi- 
viduals, and to railway and other companies in America." The conse- 
quence of this was alleged to be a loss to the bank of L.100,000, 
(Cond. 45.) "Farther, the board, and members composing the same during 
the said periods, while they respectively held office, wrongfully and grossly 
violated and neglected their duty, exceeded their powers and contravened 
the provisions of the company's contract, by making advances of large, and 
in many eases of enormous amount, by way of discount of bills of exchange, 
drawn and accepted by individuals, and companies or firms, altogether 
unworthy of credit, and to individuals, and companies or firms, notoriously 
unworthy of credit, and without any security whatever having been taken 
for repayment of such advances. The bills on which the said advances 
were made, for the most part, did not represent real transactions, but were 
accommodation or wind bills. The nature of the said bills, — the fact that 
the acceptors were wholly or for the most part worthless, — and the position 
and circumstances of the drawers, were known to the said board, and indi- 
viduals composing the same, or were capable of being readily and certainly 
ascertained. (Cond. 46.) . . . The sums so advanced, although * 
ostensibly given by way of discount on such bills, were in reality advances 
made without security, and in excess of the powers of the said board, and 
of the individuals composing the same, and in violation of the provisions of 
.the company's contract. The said advances were not of the proper nature 
of banking in any of its branches. The advances so made by the said 
board, and members thereof, for the year from June 1847 to June 1848, as 
well as those made by said board, and members thereof during the subse- 
quent years of the bank's existence, were never repaid; but, by the system 
and course of dealing pursued, were permitted and suffered to remain due 
and owing by the parties to whom or on whose credit or acceptances they 
were respectively made, down to the stoppage of the bank. The individuals 
and companies or firms to whom, or on whose credit the said advances were 
made, from time to time, replaced the bills in respect of which the advances 
were made, or in respect of which such advances were permitted to remain 
unpaid, as they fell due, by others of a like character and description, 
gradually increasing the number and amount of the said bills. . . . 
(Cond, 47.) In particular, enormous advances of the nature foresaid were 
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January and made by the board, and individuals composing tbe same, during their 
March 1860. respective tenures of office for the years from 1847 to 1857 inclusive, on 
WesSfilnk'^^^^^ of the character and description above-mentioned, to the following 
v.Doiiglas,&c.companies or firms in Glasgow, or some of them, viz. — John Monteith & 
Co. ; D. & J. Macdonald & Co. ; J. & W. Wallace ; and William Sniith & 
Co, The periods during which such advances were made to the said com- 
panies or firms respectively, are stated in the schedule {branch II,) These 
advances were continued and allowed to remain unpaid, and were gradually 
increased from time to time, by tbe pursuance of tbe system and the course 
of dealing above-mentioned. At the stoppage of tbe bank, the whole of the 
said advances were still due and owing to the bank, and, except to a trifling 
extent, the same have not been recovered, and are irrecoverable. {Cond. 
48.) The hoard, and individuals composing the same, were well aware, or by 
inquiry, such as they were bound to make, might have readily known, that 
tbe said firms were only temporarily kept up by the continued unwarrant- 
able and reckless advances made by them as aforesaid, and that these 
firms were only enabled to carry on business, and keep up false appear- 
ances, by reason of such continued advances, and by the adoption and pur- 
suance of the vicious system above-mentioned. The aggregate advances 
which had been made to the said four firms, at the period of the stoppage 
of the bank, amounted to L,l,212,379, l7s. 6d. (Cond, 49.) The said 
board, and the individual members composing the same, holding office from 
and since June 1847, farther wrongfully and gfossly violated and neglected 
their duty to tbe bank and partners thereof, inasmuch as they failed to 
invest and retain in Government securities, or other securities of tbe descrip- 
tion specified in the contract of copartnership, any part of the funds of the 
company, or of tbe funds deposited with, or intrusted to them by customers ^ 
of the company, or others, but to a great extent applied the same in busi- 
ness of a hazardous and speculative kind, and more particularly in discount- 
ing bad and worthless bills, and in making advances, as aforesaid, to parties 
without security. . . . (Cond. 50.) Farther, the board, and indi- 
viduals composing the same, during their respective tenures of office, from 
the month of June 1847 down to the stoppage of the bank, not only failed 
to invest and retain funds as aforesaid in Government securities, but also 
wrongfully and grossly violated and neglected their duty to tbe bank and 
partners thereof, by adopting and pursuing, or allowing to be adopted aud 
pursued, a vicious system of re-discounting, in London and elsewhere, bills 
which had been discounted by them. This they did, or allowed to be done, 
contrary both to the provisions of the contract of copartnery, and to the 
known and recognised rules of banliing as practised in Scotland, to the 
serious injury, loss, and damage of the bank and tbe partners thereof. The 
said directors and committee of raanageuient, and members thereof, in place 
of retaining, or causing to be retained, the bills upon which they had made 
advances,— which, according to the ordinary aud recognised rules of bank- 
- ing, they were bound to have done until the same came to maturity, — after 
discounting such bills, re-discounted, or allowed to be re-discouuled, the 
same with bankers and bill-brokers in London and elsewhere, to whom they 
paid large sums in order to obtain re-discounts or advances upon these bills. 
The result of the system so pursued was not only to cause serious loss and 
damage to the bank, by the loss of the profit which might otherwise have 
been earned from the discount of bills, so far as these were granted by 
responsible parties, and by the loss of the excess or difference betwixt the 
sums charged by the hank or its directors as discounts, and the amounts 
paid by them for re-discounts as aforesaid, but to interpose and impledge 
the credit of the hank, and to bind the bank to pay to the parties by whom 
the bills were re -discounted, and to retire the acceptances of individuals and 
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eompanies or firms who were in bad and insolvent circumstancesj and which .ranuai-y and 
rthey were unable to meet, as ali-eady mentioned. March 1860. 

In condescendence 51, the pursuers set forth the amount of the losses, -v^^gj^p^^^^^jlj 
alleged to have been incurred "by the bank" during the different periods v. UougIas,&c. 
mentioned in the first fifteen conclusions of the summons, through the said 
acts and conduct of the defenders during their respective tenures of office ; 
and in cond. 52 it was alleged, that if the directors themselves did not 
directly do the said acts, then these were done by the manager or other 
officials of the bank, " at his or their will and pleasure, and without control," 
whereby the said directors violated and neglected their duty to the bank 
and shareholders, to the loss and damage to the bank to the extent speci- 
fied in the preceding article: — "By the provisions of the contract of 
copartnery, as well as at common law, it was incumbent on the said board, 
and individuals composing the same for the time, themselves to superintend, 
direct, manage, and transact the bank's business and affairs, and particu- 
larly to manage and control the advances of the bank's funds and the 
credits allowed by the bank; and if they failed to do so, and unwarrantably 
and illegally abstained from performing, or neglected to perform, the duties 
thus intrusted to tbem, — and which the hank and its shareholders relied on 
their performing, — and delegated their duties, in this respect, to the mana- 
ger or other officials of the bank for the time, then they were guilty of the 
■grossest and the most wrongful and culpable violation and neglect of duty, 
and of the obligations incumbent upon them, and which they had under- 
taken and were bound to discharge." 

With reference to the conclusions 16-22 of the summons, it was alleged 
. {cond. 53) that the board of directors and individual members thereof 
*' fraudulently concealed from the bank and its shareholders the fact of 
such losses having occurred, and fraudulently misrepresented the state of 
the bank's affairs; or at least they most wrongously, culpably, and in gross 
.violation and neglect of their duty to the bank and its shareholders, misre- 
presented the position and affairs of the bank, and concealed the fact of 
said losses having occurred." " In the balance-sheets or abstracts of the 
company's affairs, made up by the board of directors and the individual 
members composing the same in office for the time, in the years 1848, 1849, 
1850, 1851, 1852, 1853, 1854, 1855, 1856, and 1857, not only were the 
foresaid losses concealed, but the paid-up capital of the company at the 
periods of making up the said respective balance-sheets and abstracts in the 
month of May in each of the said years, was represented as existing and 
intact; and in addition thereto, the company was represented as possessing ' 
guarantee and reserved or sinking funds of large amount. It was also 
represented that in each of the years preceding the making up of the said 
respective balance-sheets or abstracts, the company had, after providing for 
losses, bad debts, and charges, made and realised large profits which were 
available to the shareholders, and were capable of yielding large dividends 
on the stock or capital of the company, as well as admitting of large addi- 
tions being made to the guarantee and reserved or sinking fund." (Cond. 
55.) "In particular, the said balance-sheets or abstracts — which were pre- 
pared by or under the directions of the board of directors and individual 
members thereof in office — stated and represented the position of the com- 
pany, as at the periods of making up such balance-shests or abstracts, in 
the months of May in each of the years before and after mentioned, in 
regard to the amount of the existing capital stock of the company — of the 
portion thereof held by the bank — of the paid-up capital of the company — 
of its guarantee and reserved or sinking funds — of the nett profits alleged 
to have been made by the company in the respective years preceding the 
date of such balance-sheets or abstracts — and the appropriation of such 
alleged profits, in each of the said years, to be as follows, viz. 

c 
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9 

Portions of alleged 
Profits carried 

and added 
to Eeserved or 
Sinking Fnnd, 


L. s. d. 

10,000 
40,000 
34,000 
31,000 
11,777 3 3 


8 

Portions of alleged 
Profits carried 
and added 

Account, 


L. s. d. 

15,770 8 6 

17,678 5 3 
12,216 10 5 
11,646 16 1 
11,553 4 7 
11,817 9 1 
26,948 1 7 
24,892 4 
88,449 13 9 
57,986 12 3 


7 

Portion of aUeged 

by Directors to be 
paid, and after, 
wards paid as 
Dividends 
to Shareholders. 


£. s. d. 

136,676 

116,889 10 
116,070 10 
113,312 10 
106,124 14 10 
105,000 
120,000 
120,000 
126,000 
•131,062 10 

.um only paid. 


G 

Amount of 
Nett Profits 
alleged to hare beea 
made or realised 
during preceding 


L. s. d. 

152,446 8 6 

184,567 16 S 
128,287 5 
134,858 6 1 
116,677 19 6 
126,817 9 1 
186,948 1 7 
178,892 4 
195,449 13 9 
200,826 6 6 


5 

Amount of 
Reserved or 
Sinking Fund 
as shewn 
in Balance-sheets. 


L. s. d. 
300,000 

300,000 

300,000 

300,000 

300,000 

110,000 

150,000 

184,000 

215,000 

226,777 3 3 


4 

Amount of 
Guarantee Fund 
as Bliewn 
in Balance-sheets, 


L. s. d. 

130,966 4 1 

63,187 5 
46,270 10 5 
84,673 6 11 
30,307 1 6 
50,608 13 
65,341 4 8 
85,386 19 4 
117,110 16 10 
20,106 13 10 


3 

Amount of 
Paid-up Capital 
as stated in 
Report. 


£. s. d. 
1,708,450 

1,669,850 

1,658,150 

1,618,760 

1,618,750 

1,500,000 

1,600,000 

1,500,000 

1,500,000 


2 

Amount of Bank 
Stock held by 
Bank as shewn 
in BaJance -sheets. 


L. s. d. 
84,450 

125,550 

137,250 

176,650 

248,600 


1 

Amount of 
Companj's Capital 

Stock as stated 
in Balance-sheets. 


L. s. d. 
1,792,850 

1,795,350 

1,795^350 

1,795,350 

1,796,350 

1,600,000 

1,500,000 

1,600,000 

1,500,000 

1,600,000 




1848. 
May 31. 

1849. 
May 80. 

1850. 
May 29. 

1861. 
May 28. 

1862. 
May 26. 

1863. 
May 26. 

1854. 
May 31. 

1856. 
Mav 30. 

1856. 
May 28. 

1867. 
May 27. 
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{Cond. 56.) " The said balance-sheets or abstracts, or the substance thereof, January and 
were, in the months of June in each year, submitted and reported by the 
board and the individual members composing the same, in olBce for the YVestem^Bank 
time, to the annual general meetings of shareholders, and were stated and v.Douglas,&c. 
reported by them to the shareholders, to exhibit the actual position of the 
company, and to present a true and faithful statement of its affairs. The 
board and individual members thereof for the time, in their said annual 
reports to the shareholders^ recommended that the nett profits, stated and 
represented by them to have been realised by the compan}^, in and for each 
year, should, to the extent before stated, be paid in dividends to the share- 
holders. The recommendations so made were adopted by the several 
annual general meetings, in reliance on the truth and accuracy of the said 
reports ; and the portions of the said alleged nett profits, so recommended 
to be paid, were — with the exception of one-half of the dividend, ordered to 
to be paid at the last annual general meeting in June 1857 — paid to the 
shareholders of . the company accordingly." It was then alleged (cond. 57) 
that the said balance-sheets or abstracts " were false and fraudulent, con- 
cealed the true state of matters, and grossly misrepresented the state of 
affairs and the position of the company." The fact that among the assets 
therein stated was included a large amount of bad and doubtful debts was 
concealed, and the capital of the company was represented as intact. (Cond. 
58.) " Had the real position of the bank's affairs been disclosed, and true 
and faithful balance-sheets or abstracts thereof been made up and sub- 
mitted to the shareholders of the company by the board of directors and 
committee of management, and individuals composing the same, for the 
said years from 1847 to 1857 inclusive, it would have been found, and it is 
now averred, that so far from the capital of the company being intact, and 
there being large sums standing at the credit of the guarantee and rest or 
sinking funds of the bank, and so far from the affairs of the bank being in 
a perfectly sound and highly prosperous condition, as was represented by 
them, the capital of the bank had been largely encroached upon, and to a 
great extent lost in each of the said years, and at the periods of making up 
the said balance-sheets or abstracts ; that such loss was annually increasing ; 
and that the capital was, year by year, diminishing; while no sum whatever 
existed in the shape of guarantee and rest or sinking funds. The balance- 
sheets or abstracts made up in the year 1851 and subsequent years, if true 
and faithful, and if they had been duly and properly made up, examined, 
and reported on by the said directors and members of committee of 
management, would each and all of them have shown that much more than • 
L.25 per cent., or one-fourth part of the advanced capital of the bank had 
been lost. (Cond 59.) At and prior to the period of making up the annual 
balance-sheet in May, and at the date of the annual general meeting of 
shareholders in June 1851, upwards of L.25 per cent, of the advanced 
capital stock had been lost. By the subsequent prosecution of the business, 
as carried on by the said parties, ordinary directors of the company in office 
in and for the period from and subsequent to June 1851, the said loss was 
greatly augmented. At and prior to the date of each annual general 
meeting, held in the years 1852, 1853, 1854, 1855, 1856, and 1857 respec- 
tively, a sum greatly larger than the said L.2o per cent., or one-fourth part 
of the advanced capital stock of the company, had been lost. No profits , 
were made by the company after June 1851, but, on the contrary, enor- 
mous additional losses were sustained, and bad debts of large amount were 
contracted by it. Any sums of apparent profit were greatly more than 
absorbed and neutralised by such losses and bad debts. At the period of 
the stoppage of the bank, the losses which it had sustained, in addition to 
the loss of the entire capital, amounted to L.l)500,000, or thereby." The 
balance-sheets and abstracts or reports were stated (cond. 60 to 62) to 
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January and have been framed and adopted or approved of by tbe board of directors and 
Li^utda^tors of '^^'^^^^s thereof for the time, in the knowledge that they were 

Western Bank fslse, and concealed the losses of the company, and represented bad debts 
Y. Douglas, &c. as good assets. (Cond. 66.) "The loss and damage sustained by the bank 
and its shareholders by tbe continuance and carrying on of the bank's 
business subsequent to June 1851, when the company ought to have been 
dissolved and its affairs wound up as aforesaid, amounted to the suras fol- 
lowing, or thereby, viz. : — 1. for the period subsequent to 25th June 1851 
till 9th November 1857 as aforesaid, L.2,250,000, being the sura concluded 
for under the 16th conclusion of the summons. 2. For tbe period subse- 
quent to 23d Jane 1852 till 9th November 1857, L.2,000,000, as concluded 
for under the 17th conclusion of the summons." (And so on in correspond- 
ence with the other conclusions.) 

Separate defences were lodged for sixteen of the defenders. Certain 
preliminary pleas were stated and were discussed upon the summons and 
defences. Of these pleas, the first taken up by the Lord Ordinary was, that 
all parties interested in the action as laid had not been called. With 
reference to this plea, it was alleged for Mr Dunlop Douglas — (Stat. 47.) 
" Besides the defender, Mr John Taylor, and the late Mr Donald Smith, 
whose representatives are called in the present action, the following parties, 
who have not been called, were also respectively officers of the company in 
the various departments and during the periods after mentioned, viz. : — 
(1.) The successive managers or agents of the branch of the bank in Edin- 
burgh, and the agents for the bank at each of its other branches, where 
transactions took place and losses were sustained, which are embraced in the 
present action, all as specified in the schedule No. 1 hereto appended, and 
which is referred to, (2.) The said James Simpson Fleming, who was 
appointed law-officer of the bank in March 1854, and continued to hold 
that oflBce until 28th July 1857, when he was appointed assistant manager, 
which latter office he continued to hold until 15th October 1857, after 
which he was appointed and acted as principal manager of the company in 
room of Mr Taylor, as above mentioned. (3.) Mr Alexander Burrell, who 
was appointed and acted as law secretary of the bank from in or about 
the year 1847 until September 1853. (4.) Mr John Bulley, who was 
appointed cashier of the bank on or about 30tb August 184*2, which office 
he continued to hold until sometime after the present action was served. 
(5.) Mr John Buchanan, who was appointed and acted as secretary of the 
bank, from the date of its formation until 1st June 1859. (6.) The now 
deceased Mr James Hamilton, who was appointed and acted as principal 
accountant of the bank, from the date of its formation until the date of his 
death in or about 17th February 1853, His representatives are, &c. (7.) 
Mr David Hamilton, son. of the said deceased James Hamilton, who suc- 
ceeded bis father in office as the accountant of the bank. (8.) Mr James 
Hamilton, who was appointed and acted as assistant cashier of the company 
from in or about October 1850 until 1858; and (9.) Mr John Black, who 
was appointed and acted as assistant secretary of the bank from in or about 
the year 1846 until in or about the month of May 1853. (Stat. 48.) 
Further, the parties specified in Schedules Nos. 2 and 3 hereto appended 
were severally appointed and acted as members of local boards of directors 
and committees of management of the business of tbe hank at Edinburgh 
and Dundee respectively, at both of which branches large losses, embraced 
in this action, were incurred in the bank's business." 

On 24th December 1859, the Lord Ordinary pronounced the following 
interlocutor: — " Repels the plea stated for all the defenders, with the ex- 
ception of the defenders Robert Baird's trustees, William Logie, Alexander 
Glasgow, the executrix of the late Donald Smith, and Alexander Smith, son 
of the said Donald Smith, that all parties interested have not been called : 
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And in respect the defenders, on whose behalf the said plea is stated, inti- January and 
mate that they intend to reclaim against this interlocutor, Finds them liable ^^'''rlj i860, 

.. ^ ... Liouidators o 



... ^ , vr esLern DaiiK 

Twelve of the defenders reclaimed agamst this interlocutor, and at thev.I>ougias,&c. 
same time presented a note to the Second Division of the Court, before 
which Division the summons had been marked by the pursuers, craving that 



* Note. — The |iresent action has been raised by the liquidators of the 
Western Bank, as representing the bank, against the directors in office for a 
number of successive years (or their representatives), and aiso against the late 
manager, and the representatives of a former, in order to obtain reimbursement 
of the loss alleged to have been caused by their mal-administration of the bank 
afi'aira. There are substantially two grounds of action, and two sets of conelu- 
Bions applicable to these respectively. One is, that the funds of the bank were 
improperly employed in making large advances to persons of notoriously bad credit, 
or otherwise in ways at variance with the provisions of the contract and the 
duty of sound administration. The other is, that fraudulent concealment, or 
fraudulent misrepresentation, was practised as to the condition of the bank, in con- 
sequence of which the shareholders were prevented from taking advantage of the 
clause of the contract providing for the dissolution of the bank on the occur- 
rence of a loss of 25 per cent of the advanced capital stock. 

" The Lord Ordinary has as yet only heard parties on the plea that all 
having interest have not been called, because no effectual judgment can be pro- 
nounced on any point till all the proper parties are in the field. 

" Tiie plea as stated in the defences and argued to the Lord Ordinary, is, 
that certain individuals, whose names are specifically given, officers of the com- 
pany under various designations, local agents at difterent branches, and members 
of local boards, ought to have been called as defenders, and that the action can- 
not proceed in their absence. 

" The Lord Ordinary has been unable to discover any ground whatever on. 
which this plea should be given effect to. 

" The pursuers do not charge the individuals in question with any participa- 
tion in the wrongs of which they complain. Nor is their statement such as infers 
such participation by any necessary implication. It is difficult to conceive why 
the pursuers should be held bound to direct their action against persons whom 
they do not seek to make liable, and against whom they set forth no ground of 
liability. 

" The defenders themselves do not allege any culpability against the persons 
whom they contend the pursuers should have made defenders. They merely state 
them to be officers of the bank in various positions. Their explanation, in argu- 
ment, was, that in some way or other, these officials must have been connected 
with the transactions complained of ; as, for instance, the local agents in dis- 
counting the bills, the accountants in making up the balance-sheets, and the like. 
It would be a strange judicial proceeding to hold them, on such mere suppositions, 
to be parties whom the pursuers were bound to make defenders, whether they 
would or not, and in face of their own statement that the directors and managers 
were the parties responsible for all. 

" In so far as the action is laid on fraudulent misrepresentation or fraudulent 
concealment, there is the further answer to the plea, that the pursuers were not 
bound to call any other wrongdoers (supposing there were others) than those 
whom they chose to select. It was argued for the pursuers, that an action on 
breach of duty, prescribed by contract, was, equally with. an action on fraud, to 
be held based on delict, and to admit the same principle.. The Lord Ordinary 
forbears entering into this question. Its discussion appears to liim unnecessary. 
Where the action is laid on contract in the strictest sense, the plea that all interested 
are not called has only place where either the contract shows on its face other 
parties than those called jointly bound with them, or, at all events, where such 
joint responsibility is necessarily implied in the nature of the case set forth. The 
Lord Ordinary can discover nothing of the kind in the present case in the state- 
■Hients either of pursuers or defenders." 



in the expenses," &c.* 
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January and the caiise should be remitted to the First Division, ob contingeniiam of six 
L^^^d to^*' p actions at the instance of individual shareholders against the said defenders, 
Western Ban^k 30"^^ them. For an example of the eoiiclusions of these actions, and 
V. Douglas, &c. of the allegations on which they were founded, see the case of Inglis, p. 59. 

These actions were all prior in date to the present, and belonged to the First 
Division. Some of them had been already before that Division. 

It was argued in support of the motion for a remit;' — The meaning and 
intention of the enactment on the subject of remits ob contingenUam, were 
plain. All causes brought into Court " relating to the same subject, matter, 
or thing, or having a connection or contingency " with any other action pre- 
viously in Court, were to be remitted to the same Division or Lord Ordi- 
nary before whom such other action might depend. The only question 
therefore, was whether this action fell within the operation of the enact- 
ment. In considering this question with reference to any particular case, it 
was to be kept in view that the enactment was expressed in the broadest and 
most general terms, and could not therefore have been intended to compel 
the Court or Lord Ordinary, at the outset of a cause, and in determining the 
application of the statutory provision in question, to determine the exact 
hearing, in all points of view, of the two actions upon one another; but 
must have been intended to provide for a remit whensoever two actions 
before different Divisions or different Lords Ordinary had in any respect a 
direct hearing upon, or connection with each other. In the present case, 
although the action in which the application was made was not identical 
with the actions before the First Division, yet there was a sufficient contin- 
gency between it and them to bring the case within the operation of the 
enactment, which was intended for the benefit of defenders, and was not to 
be read strictly against them. The action proceeded on the assumption 
that the liquidators of the bank were entitled to sue for, and recover on be- 
half of the whole shareholders, the total losses sustained by the companv or 
shareholders in consequence of the actings and conduct of the directors, 
and if it were well laid and resulted in a decree (as was to he assumed at 
this stage), no shareholder would have any ground to insist in an action on 
his own account against any of the directors sued in this action, because no 
shareholder would in that case suffer any loss. The actions before the 
First Division, on the other band, proceeded on the footing that individual 
shareholders were entitled to maintain action against the directors, not 
merely for relief from liability in respect of shares purchased through alleged 
fraudulent representations, but also (it was maintained by the pursuers of 
these actions,) for damages on account of loss suffered by them as share- 
holders, through the alleged misconduct of the directors. These actions 
were directed against several of the defenders in this action, — directors for 
the years 1856 and 1857; and although the conclusions were different in 
point of form, they were founded to a great extent upon the same allegations 
of mismanagement and fraudulent conduct — involved necessarily the same 
inquiry into the affairs of the bank — and were in substance actions for a 
part of the same loss and damage as in the present case. The fact that the 
conclusions were different in point of form, and were insisted in at the in- 
stance of parties in a different position, gave additional force to the applica- 
tion for a remit, as it shewed that different parties, upon, to some extent, 
the same media concludendi, were maintaining different and inconsistent 
liabilities against the directors. Farther, and in any view, there was such 
a contingency between the claims maintained in this action, and in the 
actions at the instance of individual shareholders, that the amount of 
damages and the extent of the defenders' liability must depend upon the 
results in the different cases. If the liquidators' action were to result in a 
decree favourable to the company, this would surely affect the damages 
exigible by Inglis or other individual shareholders; and conversely, the 
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amount of damages claimed by the liquidators for the company would he January and ' 
affected by Inglis, or other individual shareholders, obtaining decree in ^^''^^P^g^^f 
actions at their own instance for the loss and damage sustained by them. wlstern'BaiJi 
There was therefore an apparent and substantial contingency between the t. Douglas, &c; 
actions, the extent of which contingency could scarcely be measured by the 
view taken of the other actions by the pursuers of this, or even by the 
Division of the Court before which this action at present depended ; but 
must be considered with reference to the pleas of the defenders, and to the 
position maintained by the pursuers of the other actions. In this view, the 
Bubject-matter of the actions, was to some extent at least, the same, because 
the conduct of the same directors, — and the truth or falsehood of the same 
balance-sheets and reports, and the legal responsibilities of the same direc- 
tors for the same conduct, and balance-sheets and reports — were the subject- 
matter of all the actions. SUghter grounds of contingency had been sus- 
tained as sufficient in former cases,' 

Replied ; — What was necessary under the statute was, that there should 
he contingency between the "subject-matter" of the actions, as there was in 
the case of Cuthbertson v. Young, where the matter related, to two parts of a 
road which the pursuers sought to have declared to he a public road, and a 
decision in one case superseded a decision in the other. The contingency 
required to be such, that the issue of the one case affected the other.^ It was 
not enough that two actions had analagous features, or referred to the same 
things,^ or that the one case would throw light upon the other. In that 
sense there would be a contingency between all cases involving the same 
branch of law, as, for instance, cases relating to railways and to the adminis- 
tration of the poor laws But the contingency referred to in the statute was 
such an intimate connection that the one case hung upon the other in some 
material respect. There was much difference here. The parties, the alle- 
gations, and conclusions of the action, were all different. It was nothing to 
the purpose that the same inquiry might have to be gone into in both cases, 
or that some of the matters referred to in the actions, and some of the 
defenders called in them were the same. In every substantial respect the 
actions were totally distinct; those at the instance of individual shareholders 
being actions of relief against particular directors, founded on allegations 
that these directors had fraudulently induced the pursuers to purchase 
shares. 

The opinion of the Court was delivered on 21st January by the 

LoiiD Justice-Clerk, — The Court have now had an opportunity of fully eia- 
tnining the pleadings in this case at the instance of the liquidators of the Western 
Bank, and comparing thera with the records in the seven different actions at the 
instance of Inglis and others, shareholders of the bank. We have also con- 
ferred with the Judges of the First Division, and we are all of opinion that 
there is no sufficient reason for remitting this case to the cases depending in that 
Division. 

When an action has been brought before one Division of the Court or Lord 
Ordinary, the statute requires the other Division and Lords Ordinary to remit 
to that first action any other which may thereafter come before them " relating 



' 3 Ivory's Practice, p. 51, Cuthbertson v. Young, ante, vol. xiii. p. 1308; 
Downie v. Earl of Moray, 19th June 1824, 3 S. & D. pp. 158, 401 ; Clason v. 
Clark, H. L. 27th July 1850, 7 Bell's Apps. p. 153. 

* Bayne and Others v. Gisbon, 28th January 1810, F. C. ; Mansfield v. Aitchi- 
soti, 11th December 1829, 8. Sh. & D. p. 243; Cochrane v. Hamilton, 3d 
March 1847, ante, vol ii. p. 794. 

'Landale v. fioughead, 13th January 1831, 9. Sh. & D. p. 268; Dewar v. 
Peterkin, 7th December 1841, ante, vol. iv. p. 189; Buchanan v. Douglas, 29th 
January 1851, ante, vol. xiii. p. 547. 
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January and to the same subject, matter, or thing, or having a connection or contingency 
Maicbiseo. therewith." 

wlstemBank contended, that the case now before us relates to the saice subject, 

V Douglas &c. thing with the actions depending before the First Division. But it waa 

' very earnestly contended, that there was a necessary contingency between the cases, 
which rendered their trial in one Court expedient and proper, and thus brought 
them within the meaning of the clause of the statute. 

It may not be very easy to define the legal term " contingency ;" but it is at least 
clear that the defenders attach to it far too loose a meaning, when tliey say that 
any two eases have a contingency which may throw light on one another, or which 
incidentally involve an inquiry into some of the same matters of fact. 

The grounds on which we hold that there is no contingency, as regards the cases 
under consideration, are chiefly these : 

1. The parties are not the same. The liquidators, in pursuing this action, do 
not in any way represent the interests, rights, or claims sought to' be enforced in 
any of those other cases. Neither are the defenders the same. In this case the ' 

I defenders are fourteen individuals and the representatives of two other individuals, 

in all sixteen, who, for various periods between 18i7 and 1857, were directors of 
the bank, and the representatives of the person who was manager from 1847 to 
1854, and one other person who was manager from 1854 to 1857. In those other 
cases the defenders are a few of the same persons, varying in number, in the dif- 
ferent actions, from two to seven. 

2. The objects of the actions are essentially different. In this case the object is 
to make the defenders responsible to the company and all its partners, for all the 
losses sustained by the bank from certain causes during the period libelled. The 
object of the pursuer in each of those other cases is, to make certain individual 
directors relieve him of his whole obligations and liabilities as a partner of the 
bank, and so to escape entirely from the consequences of having purchased shares, 
and having become in law, and in a question with the public and the other part- 
ners, a partner of the company. 

3. The results of the actions will, if they are successful, be entirely different. 
Nothing that is recovered in this action can be available to satisfy the demands 
maintained in any of the others. Nothing that is recovered by any individual 
pursuer in any of the other actions can be converted or used to satisfy to any 
extent the interests or rights represented by the pursuers of this. 

4. The grounds of action are substantially different. In this the ground of 
action is the malversation of the defenders in their offices of directors and managers 
respectively. In those it is fraudulent misrepresentation and concealment by cer- 
tain individuals, as to the state of the bank's affairs, whereby each of the pursuers 
was misled, and induced to purchase shares, but which fraudulent misrepresenta- 
tion and concealment would be an equally good ground of action, whether the 
ruinous condition of the bank was brought about by malversation of the directors 
and managers or by innocent misfortune. 

It was plausibly urged that the actions sought to be brought into one Division 
of the Court by this remit involve an inquiry, at least to a certain extent, into the 
same matters of fact. This may be so, though to what extent does not now ap- 
pear. But we cannot hold, that the probability or necessity of an inquiry into 
some of the same matters of fact in two cases creates a statutory contingency 
between them, where the parties to the actions, the objects and results of the 
action, and the grounds of action are all essentially different. 

The solff connection between the cases in the present instance is, that they all 
have their origin in the bankruptcy of the Western Bank. But the statute. baa 
never been so construed, as to require that all the cases arising out of one bank- 
ruptcy should be tried before the same Lord Ordinary and Division of the Court, 
any more than that all cases arising out of the construction of the same railway, 
or all actions for the infringement of the same patent, should be so dealt with. 

We are satisfied that no attempt has ever hitherto been made, to ajiply the 
statutory contingency to cases united by so slender a bond of union as exists be- 
tween this action and those depending in the other Division. 

We therefore refuse the motion. 
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It was argued in support of the reclaiming note ; — The plea that all January and 
parties were not called was a plea in equitV) to be sustained or repelled at March i860. 

the discretion of the Court. It was in no case matter of positive law, 

^ - c .1 ■ ■ /• .1 .1 !• . . ' Western Bank 

except in so tar as the previous exercise ot the Court s discretion in v. Douglas, &o. 
similar circumstances might be regarded as a precedent. It was neverthe- 
less a legal right, if the party pleading it was within the equitable principle.^ 
Here the position of the parties and the nature of the case were peculiar. 
The pursuers were officials appointed for a specific purpose, and bound to 
act impartially. They now sought to make one class in the concern, and a 
class who had stood in a position of trust to the bank under the bank's em- 
ployment liable to another class for the losses sustained, The true ground 
of the action was want of superintendence on the part of the defenders over 
those to whom they had delegated their authority. It was reasonable and 
necessary that the parties who acted under this delegated authority — the 
managers, members of local boards of directors, local agents, and other 
officers of the company— should be called. They might be found liable or 
might afford necessary explanations. The action was, to some extent at 
any rate, founded on breach of contract, and by acting in breach of the con- 
tract in such a way as tended to the injury of the bank, by the successive 
boards of directors and committees of management between 1847 and 1857. 
The conception of the summons was that the boards and committees were 
guilty of contravention of the contract of copartnership, and that therefore 
the defenders, as individual members of board and committee, were liable. 
The condescendence and pleas in law put the case as one founded " on 
contravention of the contract of copartnery." The pursuers professed to 
call all parties responsible, and not to make a selection. This case was 
distinct from that of the Aberdeen Bank. There the action was grounded 
exclusively on fraud, and was directed against individuals on the ground of 
their own personal fraudulent dealing, in making advances of the bank's 
money to their own firms or to their friends, and it was on that ground that 
the defence that all parties were not called was repelled. Here the action 
was for violation and breach of contract, and was laid against the defenders 
as responsible for the actings of the board of directors, of which they were 
members. Take the case of Mr Fleming. Why was he not called ? He 
had been, as stated by the defenders, in an im|)ortant position in the bank, 
till he was appointed assistant manager in July 1857, and from 15th October 
1857 to the end he was sole manager and ex offido a member of the board of 
directors and committee of management. One of the defenders ^had only 
been appointed a director the week before Fleming was made manager. It ' 
was absurd to say that he had never acted. If he acted at all, it was no 
matter how he acted. In the whole summons and condescendence no charge 
was made against the defenders as individuals ; the whole charges were 
against the boards of directors and committees of management in their col- 
lective capacity, and the individuals were brought in only on the averment 
that they were members of such board or committee. 

It was argued for respondents; — There was no principle on which the 
pursuers were bound to call the parties desired by the defenders that would 
not apply equally to the whole employes of the bank, down to the porters. 
The pursuers did not set forth any ground of liability against the persons in 
question, nor did the defenders themselves aver any culpability on their 
part. Neither summons nor defences alleged or disclosed any case against 
them. It was a fallacy to suppose that this action was laid against the 
defenders as members of a board of directors; against them in that rapacity 
simply it could not be maintained. The pursuers could get neither verdict 
nor judgment unless they proved individual wrong-doing. From the nature 



1 Ross V. Baircl, 18th July 1848, ante, vol. x. p. 149-3. 
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January and of the action, it being founded on a wrong done, the pursuers were entitled 
Li^^dator ° of '^^^^ °^ wrong-doers they pleased. The general principle that 
Western ifctnk '^'"■ts joint and several applied to the present case. The authority of 
T.Douglas,&c. Ferguson v. KinnouU, 11th July 1842 (1 Bell's Appeals, 662) was to the 
effect that where the wrong was done the injured party might bring his 
action against any one or more of the wrong-doers as he might think proper. 
As to the special case of Mr Fleming, presumptions of non-liability were all 
with him. He had been taken in to supplant the manager dismissed for 
causing the very losses here sued for. He, as far as appeared, might never 
have been present at a meeting, or acted in reference to the alleged losses. 
The defenders did not aver that he was implicated directly or indirectly in 
the wrongous acts. Their defence was that they were innocent, and yet 
they insisted upon involving another innocent party in this litigation and its 
consequences, which they represented as so serious. Although Mr Fleming 
might be able to throw light on some points of the ease, that was no reason 
why he should be called as a party. It no doubt might make him a neces- 
sary witness on one or both sides. The case of Ross had no application ' 
here. There the principle of decision was that any one of the parties jointly 
liable might he possessed of a discharge which freed all the others. It was 
a case of joint obligation to implement a contract. Here the action was not 
to compel implement of a contract, but to make the defenders responsible 
for wrongful acts done out of the contract, and overstepping the contract, 
and it was in that view that the actings were said to be in contravention of 
the contract. Here the liability set forth was ex delicto not ex contractu. 

Judgment was given on 27th January 1860. The opinion of the Court 
was delivered by the 

Loan Justice- Clerk. — The only plea disposed of by the interlocutor under 
review, is that which is stated first in order for each of the defenders, who are 
parties to this reclaiming note, in the following terms; — " All parties interested 
have not been called." This is a short and ordinary form of stating the proposi- 
tion, that there are parties not called as deienders, without whom, as contradictors 
to the pursuers' action, that action cannot be entertained, or ought not to be 
allowed to proceed. 

The action is directed against certain persons who were directors and managers 
of the Western Bank between 1847 and 1857, for the purpose of recovering from 
them, in name of damages, relief from all the losses which the bank sustained 
during this period, through the malversation in office of these directors and mauar- 
gers. 

The pafties who, the defenders say, ought to have been conjoined with them aa 
defenders in this action, are eight persons who are said to have held subordinate 
offices during various portions of the ten years in question at the head office of the 
bank in Glasgow ; thirty-six persons who in the course of the period acted as 
agents of the bank at their local branches ; thirteen persons who, during some 
part of the time, were members of a local board at Edinburgh ; and six persons 
who, in like manner, were members of a local board at Dundee. 

The demand which the defenders made to the Lord Ordinary was, that all these 
persons should be made parties defenders in the action, before the pursuers were 
allowed to proceed. 

But this contention was so extravagant and untenable, that it was practically 
abandoned in the discussion before us, and .the plea was reduced to a demand, that 
a certain Mr James Simpson Fleming should be called as a defender. 

With respect to the plea, as broadly maintained to the Lord Ordinary, it is 
enough to say, that the Court have no hesitation in adhering to his Lordship's 
judgment, for the reasons expressed in the note appended to his interlocutor. 

But the argument addressed to us on the necessity of calling Mr Fleming as a 
defender, seems not to have been submitted to the Lord Ordinary, and it is neees-. 
sary to deal with that argument specially, and in some detail. 

It is averred by the defenders, that Mr Fleming " was appointed law-officer of 
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the bank in March 1854, and continued to hold that office till 28th July 1857, January and 
when he was appointed assistant manager, which latter office he continued to hold ^j"^^ to^s ' f 
until loth October 1857, after which he was appointed and acted as principal we^m'Bank 
manager of the company in room of Mr Taylor," till the bank stopped payment on v. Douglas.&c. 
9th November 1857. 

In so far as concerns Mr Fleming's character and actings as " law-officer " (which 
was explained at the hearing as meaning nothing more than law-agent or solicitor) 
of the bank, and as assistant manager, his case does not differ from those of all the 
other subordinate officers of the bank, whether at the head office or branches. But 
the allegation that he was manager of the bank from I5th October till the stoppage 
of the bank on 9th November 1857, ts that on which the defenders placed their 
chief reliance, at least in the later stages of the discussion. 

It must be observed, however, that the fact of Fleming having any connection 
with the bank stands for the present on the allegation of the defenders only ; for 
it does not appear from the summons or its accompanying condescendence, that 
any such connection ever existed. His name is not mentioned from beginning to 
end of the pursuers' pleadings. 

It is said, and apparently with accuracy, that the pian of the summons, and the 
intention of the pursuers, is to call all the directors and managers who were in 
office at any time between 1847 and 1 857 ; and the articles of the condescendence, 
from 20 to 31 inclusive, specify the different periods for which each director held 
office, and who were associated with him for the time in the direction. In articles 
32 and 33 the names of the managers are given, and the result is, that from 1847 
to_ 31st October 1854, the manager was Donald Smith, and on 14th November 
thereafter John Taylor was appointed manager, and held the office till 15th Octo- 
ber 1857. 

The grounds of action are specified in the articles of the condescendence whicli 
follow these, and the averments are throughout made of and concerning the indi- 
viduals named in the previous articles of tlie condescendence. 

The 51st article specifies the amount of toss sustained, during each of the fifteen 
different periods, into which the ten years of mismanagement and malversation are 
divided, so as to show the loss sustained under each new modification, however 
slight, of the composition of the board of direction ; and the last period is from 8th 
October to 9th November 1857, during a part of wiiich period the defenders, aver 
Mr Fleming was manager of the company. For that period the damage claimed 
is li.SOOO. But it must be observed, that in this article the damage said to have 
been sustained in each period is attributed to the " said board of directors and 
committee of management, and the individuals composing the same," referring 
back to the previous articles of the condescendence for an enumeration of the 
individuals. 

The grounds of action are In substance — (1.) Either gross and wilful mismanage- 
ment and malversation in office, or alternatively, gross, habitual, and total neglect ' 
of the duty of directors by the defenders, and the leaving and delegating that duty 
entirely to other irresponsible persons, while they themselves, by retaining office, 
were pretending and professing to the shareholders that they were performing this 
duty ; and, (2.) Fraudulent concealment of the true state of affairs from the share- 
holders, while the bank was getting more and more involved, and was finally ruined, 
by which means the shareholders were prevented from winding up the concern, as 
they were entitled to do under the contract, and would have done, when 25 per 
cent of the capital stock had been lost. 

The Court are of opinion, that this is, in both its branches, an action to enforce 
an obligation of reparation arising ex delicto, and not an action on contract, and 
that the defenders are in the position not of correi debendi, but of joint delin- 
quents. 

Some writers in our law have made a distinction between delicts and qua^ delicts 
as a ground for a civil action of reparation, giving the former name to those graver 
offences which might form the object of criminal proceedings, and the latter to those 
which will only found a claim for pecuniary reparation of damage sustained. But 
this distinction is of little importance to the present case, for we are of opinion 
that the same measure of reparation is due, on the same conditions, and by tlie 
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January and same form of action, whether the cause of the damage be the one kind of deliot 
Lruidatora 'of '^'^ Other. Crassa negligentia equiparatur dolo. 

Western Bank *'^'^*''on3 of reparation, founded on delict or quasi delict, we hold it to be a 
V. Douglas, &c. settled principle in the law of Scotland, that the defenders are all conjunctly and 
severally liable for the delict or giiasi delict in which they have been all implicated, 
and that it is in the option of the pursuer to call all who are so implicated, or any 
one or more of them. Lord Stair says (i. 9, 5) : — " It ia clear that where the de- 
linqueuce is committed by many alike, there all of thera are liable alike. But 
whether in equity they be all liable in solidum, or for the whole reparation, it is not 
so clear. Positive law bath made thera all liable in solidum, for the repressing such 
concurrences, and that the injured be not put to the trouble of seeking in by 
parts from the several delinquents." And again, " positive law doth well to make 
all liable in solidum,, yet so that the satisfaction of one or more liberates the rest." 
Erskine in like manner says (iii. 1, 15) : — " Where two or more persons have been 
culpable, either as principals, or some of thera only as accessories, each of them 
may be sued for the whole damage ; because both of thorn concurred in committing 
the wrong." It is in precise accordance with these authorities that Lord Lynd- 
hurst (Chancellor), in speaking of the delict or quasi delict of a Presbytery, in 
refusing to exercise certain functions committed to them by statute, laid down the 
law thus ; — " Suppose it had been an unanimous vote — that all had concurred in 
it, the party sustaining the injury might, if he had thought proper, have brought 
an action against all of them or against any one ; because it is laid down as a 
general principle, that torts are joint and several," — Ferguson v. KinnouL 1 S. 
b. 696. 

Such then being the clear principle of law, the pursuers in this case might have 
brought their action against any one or more of the wrongdoers, of whose acts they 
complain, if we are right in holding that the action is truly founded on delict or 
■ quasi delict; and therefore the defence of want of parties, as here pleaded, could 
not be listened to, even if there were much stronger and clearer grounds for it in 
the facts averred and the state of the pleadings. 

But the defenders endeavour to escape from the application and effect of the 
rule of law, by representing that this is truly an action on contract and not on 
delict, and that the charge against them in the summons is breach of contract- 
There are cases, no doubt, lying on the confines of these two classes of actions, 
and partaking largely of the nature of both, of which it may be difficult to predi- 
cate, with perfect certainty, to which of the two classes they most properly belong. 
Such is in some respects the case of Koss v. Eaird, which was cited to us in the 
course of the arguments. But there are many cases arising out of contracts of 
partnership, where the distinction will be very clear. Thus, if two managing 
partners of an ordinary mercantile company embezzle the funds of the concern, 
and so defraud their partners, though they are unquestionably, in one sense, 
committing a breach of contract, the true remedy against them is an action ex 
delicto, founded on their joint fraud, in which each will be liable in solidum, and 
either may be sued without calling the other. On the other hand, if it be stipu- 
lated in the contract that on the death of one of the partners all the remaining 
partners shall be bound to pay up his share of the stock of the company, or to 
grant bond to hia representatives for the amount, they cannot be separately sued 
for performance, because they are tied together as co-obligants by the provision 
of the contract which is sought to be enforced. This is well illustrated by the 
case of Bell and Willison, in Dom. Proc. 1 Shaw's App. 220. 

The test of distinction will generally be found in the inquiry, whether the 
nature of the obligation of reparation, as disclosed in the summons, falls to be 
determined by the terms of the contract, or by the acts and conduct of the de- 
fender. If the action is for breach of contract, the contract- itself will, by its own 
terms, fix whether the liability is joint, or several, or joint and several. 

Applying that test here, it seems to us clear, that the joint and several charac- 
ter of the obligation in the present case does not arise from the terms of the 
contract, but fr om the quality of the acts of misconduct attributed to the defenders 
by the summons. The clauses of the contract are no doubt set out and founded 
on, but for the purpose of ascertaining the (losition, powers, and duties of the 
defenders, and not for the purpose of enforcing any pai ticular stipulation of the 
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contract by a demand either of irnplenient or of damages for non-iraplement of January and 
that stipulation. The acts and omissions ascribed to the defenders are also in Marcli 1860. 
direct opposition to their duties as ascertained by the contract, but they are "Ot WestCTn^^nk 
less opposed to their duties as fixed by the common law. It requires no express v DouMas &c. 
covenant to make the manager or directors of a company liable either for fraud or 
crassa negligentia in their management. And tliough it is natural in such a case 
to say, that the defenders have broken their contract-obligations as well as their 
common law obligations, the action is, nevertheless, laid truly on delict, and sub- 
stantially on nothing else. 

But this is by no means the first time that the plea we are considering has been 
stated in defence against an action of the same description as the present. Leslie 
and others v, Lnmsden was an action at the instance of the representatives of one 
partner of a dissolved joint-stock banking company, alleging acts of fraudulent 
malversation against the directors of the companj', by means of which such over- 
whelming losses were sustained that the partners' shares became worthless. The 
defenders called were only five out of twelve directors, all of whom were said to 
be participant in the malversation which caused the loss. The Lord Ordinary 
(Colonsay, now the Lord President) repelled the defence of want of parties, on 
the ground, as expressed in his note, " that in such an action the party who has 
suffered the wrong may sue all or any, or as many as he thinks expedient, of the 
wrong doers" (14 D. 213). And, in an after stage of the same case, his Lordship 
explains this judgment, though, perhaps, it hardly required explanation. He says 
that he disposed of two pleas, (1.) an objection to the title of a single shareholder 
to sue such an action, and (2.) an objection of want of parties, both of which he 
repelled ; " but in doing so he decided nothing more than that the action, 
whether competent or not in other respects, was not to be held as incompetent, 
merely because the representatives of Mr Leslie were the only pursuers, and a 
selected number of the directors were the only defenders" (18 D. 1060). 
■ The interlocutor of Lord Colonsay was adhered to without hesitation by this 
Division of the Court. And yet that action was in all material respects, indeed 
in all respects but one, of the same character as the present. The summons 
founded on the clauses of the contract as here, and for the same purpose of ascer- 
taining the position, powers, and duties of the directors, and it alleged breach of 
contract in the same sense as here, by characterising acts which were at common 
law wrongs or delicts, as contraventions of the duties of the dii'ectors, and it 
traced the losses of the bank, which entailed damage on the shareholders, to the 
acts of the directors complained of, as their immediate source and cause. The 
only point of difference is, that the misconduct of the directors in that case was » 
throughout characterised as fraudulent, and on this point of distinction much of 
the defenders' argument against the application of this case was founded. But it 
is a mistake altogether to suppose that no delict or quasi delict can be made tho 
foundation of such an action as the present, without the use of the term "fraud" « 
or the epithet " fraudulent." There are many delicts to which such language 
could not with any propriety be applied, — for example, all delicts the essence of 
which, is physical violence, others which derive tlieir mischievous effects and ille- 
gality from reckless disregard of consequences to one's neighbour's property in tho 
prosecution of some profit or pleasure of our own, — eases of libel, of wrongous 
imprisonment, of wrongful though not fraudulent refusal to perform a statutory 
duty, as in the example of members of presbytery already cited, and other cases 
where — as in one of the alternatives in the present summons (in which the weak- 
ness of the pursuers' case in this discussion is supposed to lie) — the ground of 
liability is to be found in sytematic and wilful neglect. of a duty undertaken, on 
the performance of which, by the defenders, others have natui'allj' and justifiably 
relied, which the law designates as crassa negligentia, and holds equivalent to dole 
or fraud. All of these equally in our opinion belong to the class of delicts or 
quasi delicts, inferring from the nature of the misconduct a joint and several 
liability against all who are implicated in them, and entitling the injured party 
to demand his remedy against any one or more of the delinquents in his option. 

Of the subsequent very important case of Tulioeh and others v. Davidson and 
others, it is enough to say, that the judgment of the Court as regards the plea 
under consideration is a repetition of the juilgnieut in Leslie v. Lumsden, in eir- 



32 



WESTERN BANK CASES IN 



January and cumstances almost parallel ; and tliat the- opinion of Lord Cowan in delivering 
March J860, judgment contains a careful and accurate statement of the principle on which we 

-V. Douglas, &c. ^® '^'"^ therefore of opinion that, even if Mr Fleming had been shown to be 
implicated in the misconduct and malversation charged against the defenders, the 
pursuers would have been under no obligation to call him as a defender. Had 
this been otherwise, or had we entertained any doubt of the application of the 
general principle, there would have been great difficulty, at least in the present 
state of the pleadings, iu holding that Mr Fleming is a necessary party. But it is 
unnecessary to consider this question, as our judgment is rested on the general 
principle which has been stated and explained. 

The Court, on 27th January, pronounced this interlocutor: — "Ad- 
here to the interlocutor reclaimed against: Find the reclaimers 
liable in additional expenses, and remit to the Auditor to tax the 
same, and also the expenses found due in the preceding interlocutor, 
and report; and remit to the Lord Ordinary to decern therefor, and 
to proceed further in the cause." 

The cause having gone back to the Lord Ordinary, in terms of the fore- 
going remit, the following pleas, stated for the defender Mr Dunlop Douglas, 
and also for the other defenders, or some of them, were then discussed, so far 
as preliminary : — 2. The pursuers have not set forth and are not possessed 
of a valid right, title, and interest to sue this action, in respect (1.) That 
the Western Bank of Scotland could not competently or validly be registered 
to the effect of bringing it within the provisions of the Joint-Stock Banking 
Companies Act, 1857, and Acts therewith incorporated, after the bank had 
suspended payments and ceased to carry on business; (2.) That the appoint- 
tnent of liquidators at the said meeting of 1st February 1858, was ex facie 
inherently incompetent and null and void, bearing to be that of four indi- 
viduals to be " severally liquidators," and having further been coupled with 
the appointment of an advising committee, consisting of a section of the 
shareholders of the company, which was ultra vires of, and radically incon- 
sistent with, the provisions of the "Joint-Stock Companies Acts;" (3.) 
That the individual pursuers were not appointed and authorised to act as 
sole liquidators at the meeting on 1st February 1858 libelled ; (4.) That 
the pursuers do not now act as liquidators, under and in terms of their 
alleged appointment at the said meeting libelled, but upon terms incon- 
sistent with and unauthorised by the said meeting, and without any valid 
right or title otherwise conferred upon them; (5.) That the action has not 
been authorised by any party claiming to represent the company other than 
the individual pursuers. 3. MJsto that the individual pursuers were liqui- 
dators of the company, duly vested with that ofBce, under and in terms of 
the said Acts, they have no valid right, title, or authority as such, either at 
common law or under the said Acts, to sue an action of the nature of the 
present, which is not truly insisted in on behalf of the company for winding 
up its affairs and distributing its assets, but in support of claims of damages 
against the defenders on behalf of certain of their copartners in the com- 
pany whose interests the pursuers have no title, power, or authority to 
represent. 4. With reference to the separate actions at the instance of in- 
dividual shareholders above mentioned, the present action ought to be dis- 
missed, in respect of accumulatio actionum, or at least it ought to be sisted 
until these separate actions be disposed of. 5. The action is incompetent 
in respect of the number of the separate defenders or sets of defenders, 
called and concluded against on separate grounds, and on grounds alleged 
to infer separate and several liability. 6. It is further incompetent, in 
respect that the conclusions of the summons, and the averments on which 
they are rested, are inconsistent with and contradictory of each other. 8. 
The action ought to be dismissed, in respect that the averments on which it 
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is rested are not set forth with sufficient precision and specification. 9. It January and 
ought to be dismissed, in respect that its conclusions are impracticable and March i860, 
inextricable. wSfrSck 
The minutes of meeting and other documents relative to the registration T.Dougia3,&o. 
of the company, the resolution to wind up, the appointment of liquidators, 
and the resignation of Mr Fleming, as cue of the liquidators, were as 
follows: — 

1. " Minute of Meeting of the Company on 2d December 1857. — At Glasgow, 
and within the Trades' Hall, 85 Glassford Street, on Wednesday the 2d day of 
December, in the year 1857, at one o'clock afternoon : — At a special general 
meeting of the partners of the joint-stock company, called ' The Western Bank 
of Scotland,' called in pursuance of a requisition of the directors of said com- 
pany, dated the 9th day of November last, for the purpose of considering 
and determining whether the said company should register itself as a com- 
pany other than a limited company under ' The Joint-Stock Banking Com- 
paies Act, 1857,' and if so determined, for the purpose of authorising the 
registration thereof accordingly. Present, — (Here follows the sederunt.) 
James Dunlop, Esq., of Clyde Iron Works, the senior director, took the 
chair. Mr Buchanan, the secretary, read the notice calling the meeting, 
and produced the newspapers containing said notice, and also a certificate 
that circular letters, specifying the object, time, and place of the meeting, 
had been signed and addressed to each partner of the company, and trans- 
mitted by post from Glasgow twenty days previous to the day of meeting, 
in terms of the seventeenth article of the contract of copartnery. The 
chairman having addressed the meeting, it was moved by the said James 
Dunlop, Esq. of Clyde Iron Works, the chairman, ' that the joint-stock 
company, called " The Western Bank of Scotland," resolves and agrees to 
register itself as a company other than a limited company, under " The 
Joint-Stock Banking Companies Act, 1857," and that the directors be and 
are hereby authorised to register the same accordingly.* Which motion 
being seconded by William Logie, Esq., was unanimously agreed to. Sir 
David Colville, writer, Campbeltown, for himself and all other shareholders 
who might adhere to him, protesting that by adopting the said Act the 
whole claims of every kind by the shareholders, each for his or her own 
interest, are reserved against the former and present directors of the com- 
pany, conjunctly and severally. (Signed) James Dunlop, Chairman. 

" 2. Application by the ' Western Bank of Scotland' for a Certificate of 
Incorporation under ' The Joint-Stock Banking Companies Act, 1857.' — The 
Western Bank of Scotland, constituted by contract of copartnership, bearing « 
date the 2d day of June in the year 1832, and subsequent dates (and to 
which contract three several deeds of accession were executed, bearing date 
as follows, . . . and a deed of alteration of the thirty-fifth article of 
the said contract was executed of date the 16th day of November 1857, and 
subsequent dates), desires to register itself under ' The Joint-Stock Bank- 
ing Companies Act, 1857,' by its name of * The Western Bank of Scotland,' 
and for that purpose presents herewith the documents mentioned in the 
opposite page for registration under the said Act. (Signed) Thos. M'Call 
Director, &c., &c. Dated at Glasgow, the 4th day of December, in the year 
1857. 

" Documents presented for Registration with the foregoing Application. — 
1. Copy Contract of Copartnership of the company, dated 2d June 1832, 
and subsequent dates. 2. Copy first Deed of Accession to said contract, 
dated 13th September 1844. and subsequent dates. 3. Copy second Deed 
of Accession to said contract, dated 29th January 1846, and subsequent 
dates. 4. Copy third Deed of Accession to said contract, dated Ist Novem- 
ber 1850, and subsequent dates. 5. Copy Deed of Alteration of the thirty- 
fifth Article of the said contract, dated 16th November 1857, and subsequent 
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January and dates. 6. Copy List of the Shareholders of the company, made up to the 
^*u*idatSof^^ day of December 1857. 7. Copy Minute of a Special General Meeting 
Western Bank of the company, held at Glasgow, upon the 2d day of December 1857, 
V.Douglas, atc-^assenting to its bein^ registered under * The Joint-Stock Banking Com- 
panies' Act, 1857/ 8. Declaration by Thomas M'Call and Thomas Douglas 
Graham, merchants, Glasgow, two of the directors of the company, verify- 
ing the particulars above mentioned, dated the 4th day of December 1857. 

" 3. Declaration by Two Directors. — 

" 4. Minute of Meeting of Company, 30th December 1857. — At Glasgow, 
and within the Trades' Hall, No. 85 Glassford Street, upon Wednesday, the 
30th day of December, in the year 1857, at one o'clock afternoon : — At a 
special general meeting of the partners of ' The Western Bank of Scotland,' 
registered under * The Joint-Stock Banking Companies Act, 1857,' called 
in puisuanee of a requisition of the directors of said company, dated the 
8th day of December current, for one or more of the purposes following, 
viz. : — For passing (if so determined) a special resolution requiring the 
company to be wound up voluntarily; and on such resolution being passed, 
for the purpose (if so determined) of appointing such person or persons as 
the meeting shall see fit as liquidator or liquidators, for winding up, volun- 
tarily, the affairs of the company, and fixing his or their remuneration, — all 
in terms of, and with the powers and subject to the provisions of the said 
Act, and of the Acts therewith incorporated ; and for taking any further 
steps in pursuance of such resolutions, if passed, as may appear to be neces- 
sary and competent. — Present, — (Here follows the sederunt.) — James Dun- 
lop, Esq., of Clyde Iron Works, the senior director, took the chair. Mr 
Buchanan, the secretary, read the notice calling the meeting, &c. The 
chairman having addressed the meeting, it was moved by him, — 'That it be 
resolved, and that this meeting do specially require " The Western Bank of 
Scotland" to be wound up voluntarily, in terms of and in pursuance of 
clause 102 of "The Joint-Stock Companies Act, 1856."' Which motion 
having been seconded by William Logie, Esq., one of the directors, was 
unanimously agreed to. (Signed) James Dunlop, Chairman. 

" 5. Minute of Meeting of Company, 1st February 1858.~At Glasgow, 
and within the Trades' Hall, No. 85 Glassford Street, upon Monday, the 
1st day of February, in the year 1858, at one o'clock afternoon; — At a 
special general meeting of the partners of ' The Western Bank of Scot- 
land,' registered under ' The Joint-Stock Banking Companies Act, 1857,' 
called in pursuance of a requisition of the directors of said company, dated 
the 2d day of January, in the year 1858, for the purpose of considering, and 
if so determined, of confirming a resolution passed at a special general meet- 
ing of the company, held upon the 30th day of December last, 1857, requir- 
ing the company to be wound up voluntarily, — all in terras and in pursuance 
of the said Act, and of the Acts therewifh incorporated. — Present, — (Here 
follows the sederunt.) — James Dunlop, Esquire, of Clyde Iron Works, the 
senior director, took the chair. Mr Buchanan, the secretary, read the 
notice, calling the meeting, &c. The chairman having addressed the meet- 
ing, it was moved by him, — ' That the meeting confirm the resolution passed 
at the special general meeting of the company, held on the 30th day of 
December last, 1S57, requiring the company to be wound up voluntarily,' 
Which motion was seconded by Mr Bobert Wilson, and was thereupon 
unanimously agreed to. (Signed) James Dunlop, Chairman. 

" 6. Minute of Meeting of Company, \st February 1858. — At Glasgow, 
and within the Trades' Hall, No. 85 Glassford Street, upon Monday, the 1st 
day of February, in the year 1858, at half-past one o'clock afternoon : — At 
a special general meeting of the partners of ' The Western Bank of Scot- 
land,' registered under ' The .Joint-Stock Banking Companies Act, 1857,' 
called in pursuance of a requisition of the directors of said company, dated 
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the 2d day of January, in the year 1858, for the purpose of appointing such January and * 
person or persons as the meeting shall see fit, as hquidator or ^'qii'dators, ^^^'r^^J^^^^'^j. 
for winding up, voluntarily, the affairs of the company, and fixing his or western Bank 
their remuneration, and of giving such directions, or taking such further ^■Doiigias.&c. 
steps, with reference to the said winding up, as shall appear to be expedient 
and competent, in terms and in pursuance of the said Act, and of the Acts in- 
corporated therewith. — Present, — {Here follows the sederunt'.) — .Tames Dun- 
lop, Esq., of Clyde Iron Works, the senior director, took the chair. Mr 
Buchanan, the secretary, read the notice calling the meeting, &c. The 
ehairman having addressed the meeting, it was moved by William Euing, 
Esq., — ' That Robert Lumsden, Esquire, inspector of the Bank of Scotland; 
James Simpson Fleming, Esquire, the present manager, pro tempore, of the 
bank; Charles Gairdner, Esquire, accountant in Glasgow; and Samuel 
Raleigh, Esquire, accountant in Edinburgh, be severally appointed liquida- 
tors, in terms of the Act, tor the purpose of winding up, voluntarily, the 
affairs of the company.' Which motion being seconded by James M'Clel- 
land, Esquire, was unanimously agreed to. It was thereafter moved by 
James Blackadder, Esq., — ' That the remuneration to be paid to the said 
liquidators shall be, and is hereby fixed as follows, viz. :^ — The sum of 
L.2000 sterling per annum to the said Robert Lumsden, and the sum of 
L.IOOO sterling per annum to each of the said James Simpson Fleming, 
Charles Gairdner, and Samuel Raleigh, for and during the first two years, 
at the end of which time said remuneration shall be subject to revision, 
either by agreement, or, in case of diiference, by arbitration.' Which motion 
being seconded by Robert Bryson, Esq., was also unanimously agreed to. 
It was thereafter moved by John Bell, Esq., Dundee, — ' That George Baird, 
Glasgow; Charles Guthrie, Dundee; William Euing, Robert Addie, and 
James M'Clelland, Glasgow; Robert Leslie, Dundee; George Freeland Bar- 
bour, and James Blackadder, Edinburgh; William Jobson, Dundee; Robert 
Bryson, Gavin Miller, and James Reid Stewart, and John King, Glasgow; 
George Freer, Robert Landale, George Ramsay Maitland, Richard Raimes, 
John Whigham, tertius, Edinburgh ; Robert Wilson, and James Bain, Glas- 
gow ; Robert B Blackburn, and John Wright, Edinburgh; and Archibald 
Finnie, Kilmarnock, any three being a quorum, shall be, and are hereby 
appointed a committee of the shareholders of the company, with whom the 
liquidators may advise from time to time on such matters as they see fit, in 
the voluntarily winding-up of the affairs of the company, with power to the 
committee to subdivide themselves into local committees.' Which motion 
being seconded by William Wallace, Esq., of Auchinvole, was unanimously * 
agreed to. It was thereafter moved by William Logie, Esq., — ' That in 
respect the liquidators have voluntarily offered to find security for their 
respective intromissions with the funds of the company, each to the extent 
of L.6000, it be specially remitted to the committee above named, to have 
the said securities completed to their satisfaction.' Which motion being 
seconded by William Gebbie, Esq., was also unanimously agreed to. (Signed) 
James Dunlop, Chairman. 

" 7. Minute of Company, 1st February 1859. — At Glasgow, and within 
the Merchant's Hall there, upon Tuesday, the 1st day of February, in the 
year 1859, at twelve o'clock noon : At a general meeting of the company of 
I The Western Bank of Scotland, registered under ' The Joint-Stock Bank- 
ing Companies' Act, 1857,' called in pursuance of a requisition of the liqui- 
dators appointed to wind up, voluntarily, the affairs of said bank, dated the 
5th day of January 1859, for the purposes following, viz. (First), ' For the 
purpose of receiving, and, if so resolved, accepting the resignation of James 
Simpson Fleming as one of the liquidators of the company, which resigna- 
tion is contained in the annexed letter from him, dated 3d January current; 
(Secondly), For the purpose, if so resolved, of filling up the vacancy thus 
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January and occasioned in the said office, and fixing the remuneration of the person who 
Liquidators of "^^y appointed thereto; (Thirdly), For the purpose of considering, and. 
Western Bank if SO resolved, passing a resolution to be submitted to the meeting, appoint- 
V. Douglas, &c.ing one or more inspectors to examine the liquidators' statutory account, to 
be forthwith made up by them for the year ending 1st February 1859, 
showing the state of the affairs and the progress which has been made in wind- 
ing up, down tb that date, and their statutory report stating the reasons 
why the winding up has not been completed, and to report to a future 
meeting thereon, with a view to the consideration of said account and report 
by such meeting, and to such meeting's approval, if found correct, of the 
same, and of the liquidators' whole actings and intromissions during the 
said year; and (Fourthly), For the purpose of considering, and, if so re- 
solved, passing a resolution to be submitted to the meeting, empowering the 
inspector or inspectors so to be appointed to audit, from month to month, 
from and after the 1st day of February 1859, the future intromissions of the 
liquidators, and to certify the accuracy thereof, if found correct, and so to 
facilitate the examination and approval of the liquidators' subsequent annual 
statutory accounts and reports.' Present, — (Here follows the sederunt.) 
Mr William Euing, insurance-broker, Glasgow, was elected chairman of the 
meeting, with power to sign the minute. Mr Buchanan, the secretary, then 
read the requisition calling the meeting, &c. Mr Buchanan also read to the 
meeting a letter of resignation received from Mr Fleming, whereof the follow- 
ing is a copy : — ' To the Shareholders of the Western Bank of Scotland. — On 
1st February 1858 you did me the honour of appointing me one of the liquida- 
tors for the purpose of winding up, voluntarily, the affairs of your company. 
I then stated that it would not be in my power to continue to hold the oiBce 
for any considerable period, and on 26th October last I intimated to the 
committee appointed by you to advise with the liquidators that I intended 
to retire from office on 1st February 1859. In accordance with that inti- 
mation, I now beg respectfully to resign the said appointment, as at 1st 
February next. — I have the honour to be, your most obedient servant, 
(Signed) J. S. Fleming. — Western Bank of Scotland, Glasgow, 3d 
January 1859.' The chairman having addressed the meeting, it was mo^ed 
by him, and seconded by .Tames Blackadder, Esq., upholsterer, Edinburgh, 
and carried unanimously, — ' That the resignation of James Simpson 
Fleming, as one of the Hquidators of the company, be, and the same is, 
hereby accepted., as upon the date hereof.' It was moved by the chairman, 
and seconded by Robert Wilson, Esq., manufacturer, Glasgow, and carried 
nnanimously, — ' That it is inexpedient and unnecessary to 611 up the 
vacancy thus occasioned.' It was moved by the chairman, and seconded by 
Archibald Finnie, Esq., of Springhill, Kilmarnock, and carried unanimously, 
— ' That the Company appoint Messrs James M'Clelland, senior, and 
William Anderson, accountants in Glasgow, to be inspectors, with such 
remuneration as the committee of shareholders shall fix, for the purpose of 
examining the liquidators' statutory accounts to be forthwith made up by 
them for the year ending 1st February 1859, showing the state of the affairs 
and the progress which has been made in winding up, down to that date, 
and their statutory report stating the reason why the winding up has not 
been completed, and for the purpose of reporting to a future meeting 
thereon, with a view to the consideration of said accounts and report by 
such meeting, and such meeting's approval, if found correct, of the same, 
and of the liqaiditors' wliole actings and intromissions during the said year.' 
It was moved by the chairman, and seconded by Robert Landale, Esq., of 
Pitmedden, S.S.C., Edinburgh, and carried unanimously, — ' That the com- 
pany empower the said inspectors to audit, from month to month, from and 
after the first day of February 1859, the future intromissions of the hqui- 
dators, and to certify the accuracy thereof, if found correct, and so to facilitate 
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the examination and approval of the liquidators' subsequent annual statu- January and 
tory accounts and reports.' The thanks of the meeting were then voted to£^^^ tors of 
the chairman for his conduct in the chair. In witness whereof, this minute vyegtgj.^ Bank 
is signed, place and date foresaid, by the said chairman, who hereby certi-v, Douglas, &c. 
fies and declares that the foresaid resolutions were all and each carried 
unanimously. (Signed) Wiw. Euing, Chairman." 

On 22d February 1860 the Lord Ordinary pronounced the following 
interlocutor: — " The Lord Ordinary having heard parties' procurators and 
made avizandum, — Repels the objections to the form and sufficiency of the 
summons, considered as such : Repels also the pleas that the present is an 
improper accumulation of actions; and that the number of defenders is 
greater than is allowed by law : Repels also the objections to the title to 
pursue, and sustains the title and instance ; Reserves to the defenders all 
competent pleas on the relevancy and merits of the action : And the 
defenders having intimated that they mean to reclaim against this inter- 
locutor, — Finds them liable to the pursuers in the expenses of this discus- 
sion." * 



* " Note. — It appears to the Lord Ordinary, that although the action is one of 
great magnitude, from the vast amount of the pecuniary stake, its elements are 
abundantly simple. It is an action for having replaced in the coffers of the bank the 
sums alleged to have been lost by the malversation of the successive directors, partly 
in throwing away money in improper advances, and partly in carrying on business 
after the state of the bank affairs was such as should have led them to discontinue busi- 
ness and wind up. The directors for each successive year are called on to repay 
the loss incurred in that year by their raaladraimstration ; the amount of each year's 
loss being separately stated and concluded for. Whatever difficulties may after- 
wards itrise on the proof, the action appears to the Lord Ordinary to be, so far as 
concerns the statement of its grounds, the simplest and plainest imaginable. 

" The defenders objected that a greater than the legal number of defenders was 
called in the action, and they referred to the 28th article of the regulations, 1695, 
providing ' that to evite the confusion and abuses that ofttiuies happen in actions 
against debitors, where a multitude of debitors are called for, hereafter, in any action 
to be intented before the Lords of Session against debitors, there be not above six 
defenders called in the same summons.' 

" But every lawyer is aware that this regulation has in practice been construed 
to apply only to the cases in which the grounds of action against the different de- 
fenders are entirely different and unconnected. The regulation was introduced to 
cheek the evil occasioned by the original latitude of embracing in one summons aa 
many entirely different actions against as many entirely unconnected defenders as 
the pursuer chose. To apply the regulation literally would exclude an action 
against more than six defenders, even though all bound jointly and severally in the 
same written instrument. Yet in such a case not only may all be ealied, but the 
action would be bad at law unless all were actually called. The principle, how- 
ever, is not confined to the case in which the defenders are bound jointly and 
severally. It is equally applicable where under the same general ground each is 
liable for his own share. A familiar illustration of this lies in an action against 
underwriters for the loss incurred by the same wreck ; as to which it is everyday 
practice to call all in the same summons, though each only liable for the sum under- 
written by him, and the claims perhaps constituted by several different policies. 
Other instances might be cited, as that of heritors liable in their different pro- 
portions for the expenses of church and manse, subscribers to a common fund, each 
for the sum attached to his name, and the like. The object of the regulation was 
to prevent complication and facilitate justice ; and hence, in every case in w hich 
the general ground of action is the same against all defenders, and especially in 
every case involving an allocation of liability, such as renders it proper that all should 
be in the field together, the spirit of the regulation not only does not prohibit, but 
actually requires that all should be called in the same summons. 

" The general ground of action in the present case is one and the same against 
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January and The defenders, for whom the pleas in question had been stated, reclaimed. 
March 1860. Areued for the reclaimers ; — (1.) It having been held in the judg- 

Liqmdators of ° 

V. Douglas, &c. all the defenders. It is their maladministration of the iiffairs of the bank, in that 
capacity of directors which they all held in common. In their tenure of office the 
defenders were all united, more or less. For although the body of directors wa3 
slightly changed every year by the retirement or death of some, and the election of 
others, there was always a certain number jointly engaged. The leading defender, 
Mr Thomas Dunlop Douglas, is alleged to have held office along with others for 
every one of the years in question. The most of the other defenders are stated to 
have been directors for more than one year. There is none who is not joined in 
liability with others, more or fewer. The true object of the action is simply to al- 
locate the loss amongst the whole directors for the years in question, according to 
the measure of liability fairly pertaining to each. The Lord Ordinary cannot con- 
ceive how this could have been rightly done, except by calling all together in one 
action ; in the course of discussing which each might have the opportunity of show- 
ing how much of the loss was occasioned by others, and not by him ; with these others 
in the field, to exercise the same privileges of self-defence. The course suggested 
by the defenders, that in place of one, there ought to liave been eighteen actions, 
one against each defender, is a course which, had it been followed, the Lord Ordi- 
nary would have considered a monstrous perversion of legal proceedings, deserving 
of a judical reprobation, for which he sees no room in the present case. Such a 
course would have truly led to that very complexity and inextrieability, of which 
now the defenders complain without any just reason. If, indeed, a separate action 
had been brought against each defender, as contended for, the only mode as it ap- 
pears to the Lord Ordinary, in which the discussion could have been simplified and 
extricated, would have been conjunction of the whole ; and such conjunction is 
simply what is operated by the present form of proceeding. 

*' It was further contended by the defenders that the present action was pre- 
cluded, or at least ought to be sisted, in respect of the separate actions now in 
Court, at the instance of individual shareholders. The same plea was stated to 
the Lord Ordinary in these other actions, with simply a reversal of the action to 
which it was made applicable ; the dependence of another action being, in both 
cases, equally made a ground for dismissing that before the Court. The Lord 
Ordinary repelled the plea in these other cases ; and he has not seen any cause 
for considering his conclusion erroneous. Indeed, the point may be said to have 
been determined in the present case itself, by the judgment of the Inner-House 
refusing to remit the case to the First Division ob contingentiam of these others. The 
cases were held to be so diftbrent as not even to possess a contingency. 

" On the subject of the title to pursue, various pleas were maintained by the 
defenders, — 

" I. It was first of all contended, that the company was not duly registered 
under the Joint-Stock Companies Acts, and that, therefore, not only was the 
company not vested with the title to pursue in its corporate name, acquired by 
such registration, but, for want of legal registration, the appointment of liquida^ 
tors was invalid, and the liquidators who now pursue incapacited from acting. 

*' If this plea was well founded, the result would not merely be to extinguish 
the present action, liut to nullify the whole proceedings already taken in winding 
up the Western Bank. The Lord Ordinary is of opinion that the plea is without 
foundation. 

" By the second section of the Joint-Stock Banking Companies Act, 1857, it is 
provided that ' the Joint-Stock Companies Acts, 1856, 1857, shall be deemed to 
be incorporated with, and to form part of this Act.* The provisions of these Acts 
were thus made equally enactments of the Act 1857. By the 6th section of the 
Act 1857, it is declared that * any banking company, consisting of seven or more 
persons having a capital of fixed amount, and divided into shares also of fixed amount, 
legally carrying on the buisncss of banking previously to the passing of this Act 
(I7th August 1857), and not being a company hereby required to be registered, 
may, at any time hereafter, with the assent of a majority of such of its shareholders 
as may have been present in person, or, in eases where proxies are allowed by the 
regulations of the company, by proxy, at some general meeting summoned for the 
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meut of 27th January that the action was laid against the different January and 

defenders, not upon contract, but upon the acts and conduct of each as ^^^I'j i860. 
t ! Liquidators ot 

purpose, register itself as a company, other than a limited company under this Act, ^i^ug"a^'&c 
and when so registered all such provisions contained in any Act of Parliament, 
letters patent, or deed of settlement, constituting or regulating the company aa are 
inconsistent with the Joint-Stock Companies Act, 3856, 1857, or with this Act, 
shall no longer apply to a company so registered.' 

" The defenders maintain that, according to a sound construction of these Acts, 
the registration tliereby authorised was only applicable to the case of companies 
carrying on, or intending to carry on business ; not, as in the present instance, to 
that of a company which had stopped payment, and only subsisted to the effect of 
winding up. The Western Bank, as is admitted, suspended payment on the 9th 
November 1857. The resolution to register was passed on the 2d December fol- 
lowing. The registration took place on the 8th of the same month. On the 30th 
of the same month, it was resolved that the company should be wound up voluntarily, 
under the Joint-Stock Companies Act, 1856 ; and the resolution was confirmed on 
the 8th February 1858, at which last meeting liquidators were appointed for tlie 
purpose. 

" The Lord Ordinary cannot doubt, that in authorising registration (of which 
the main effect was to give the company the character of a body corporate), the 
legislature had primarily in view the case of companies carrying on business, not 
of companies whose business had come to an end. This appears the clear inference, 
both from the statutes themselves, and the schedules attached to them. But whilst 
this was the primary purpose, the true legal question is, whether the statutory 
sanction is confined to companies in the former category exclusively ? or whether 
the privilege of registration is not given unlimitedly to all companies carrying on 
business ])rior to the date of the statute, which still existed as companies at the 
time of their resolving on registration, however situated in other respects 1 A 
company like the Western Bank, although it had suspended payments {which did 
not in their case imply bankruptcy, the shareholders remaining solvent), might still 
be carried on, if the shareholders so resolved. Even for the purposes of winding 
up, there were important advantages given by the statute. The privilege of incor- 
poration was itself valuable for this end. The power of winding up by means 
of liquidators, which the statute contemplated as one of the leading benefits, could 
only be acquired by registration ; and the power of registration might not unrea- 
sonably be considered as proper to be acquired for this purpose, even if for no other. 
These, and the like considerations, are such as to leave it faii'ly open to construe the 
statute as giving the power unlimitedly, if the words of the statute admit of such 
construction. It appears to the Lord Ordinary, that they not only admit of this 
construction, but fairly admit of no other. The words are ' any banking company,' ■ 
and ' at any time hereafter.' The supposed limitation to companies carrying on 
business at the time of registration is, at best, mere implication. The statutory 
words are unlimited. The implication is, at best, a matter of controversy. The 
Lord Ordinary would consider himself not entitled, on the ground of such impli- 
cation, to deny effect to a general and unqualified enactment. 

" But the question is not to be decided by simply considering the statutes already 
referred to. There must also be taken into view the Joint-Stock Companies 
Amendment Act, 1858, passed on 23d July 1858, and the object of which is 
declared to be 'to explain and amend' the previous Acts. It is said that this 
statute was passed in consequence of the difference of opinion between the Lords- 
Justices, expressed in the case of the Northumberland and Durham District Bank- 
ing Company (19th April 1858, Law Journal, vol. sxvii. New Series, p. 356, 
Chanc), on the question just considered : The Lord-Justice Turner being of the 
opinion which the Lord Ordinary has now stated, the Lord-Justice Knight Bruce 
leaning to an opposite view. But whatever was its origin, it is declared by section 
23d of the Act, and this, in words not of prospective enactment, but of present 
affirmation — 'Any company or copartnership, consisting of seven or more persons, 
having by its constitution a capital or fixed amount, divided into shares also of 
fixed amount, if it legally carried on the business of banking previously to the 
Banking Companies Act, 1857, is entitled to register itself, or to continue regis- 
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January and amounting to delict or quasi delict for which each was individually and 

March I860, separately responsible, and the number of separate defenders, and separate 
Liquidators of ' ' , 

Westei'H Bank ' ~ ' 

7.Douglas,&c.tered, under the Joint-Stock Banking Companies Act, 1857, for the purpose of, 
winding up under that Act,' 

" It appears to the Lord Ordinary thaf, if any doubt could exist on the terms of 
the previous Acts, it is set at rest by the tei*ms of this explanatory statute. The 
explanatory statute makes it very manifest that the policy of the legislature was 
not only not against, but actually in favour of registration, for the mere purpose of 
winding up, and so destroys any im'piication to the contrary otherwise admissible. 
The statute not only declares every company existing prior to 17th August 1857 
to be entitled to register for the purpose of winding up, but every company already 
registered to be entitled to continue registered for that purpose. The Lord Ordi- 
nary cannot accept the gloss of the' defenders, that the statute only meant that 
every company competently registered for going on might continue registered for 
winding up ; for, under the Act of 1856, this followed as a matter of course, ac- 
cording to the hypothesis, of the defenders themselves, and no fresh legislation was 
necessary for that end. The Lord Ordinary can only construe the words as con- 
taining a declaratory enactment to the effect that all previous registrations were 
legally effectual for mere winding up. The enactment is, in his view, clearly suffi- 
cient for sustaining the present action. Eor the present action, raised under the 
corporate title of the Western Bank, as well as in name of the liquidators, is simply 
part of an uncompleted process of winding up. To go on with the action — that is 
to say, to go on with the process of winding up, of which this action is partial ac- 
complishment, and for that purpose to continue registered, and have all the 
privileges of registration, — appears to the Lord Ordinary to be directly and ex- 
pressly authorised by the words of the Act 1858. 

" 2. The next objection of the defenders regards the title of the liquidators, as 
set forth in the preamble of the summons. The action is there stated to be raised 
at the instance of three gentleman, specifically named, ' liquidators appointed in 
terms of the said Act, and the Acts therewith incorporated, at a meeting of the 
partners of the said Western Bank, held at Glasgow on the 1st Februaiy 1858, for 
the purpose of winding up volunarily the affairs of that bank/ The objection is, 
that, at the meeting in question, four liquidators — not three — were named, being 
the three pursuers, with the addition of Mr James Simpson Eleming, and that Mr 
Fleming having afterwards resigned, the others had no title to sue by themselves, 
or at least could not do so without renewed authority from the shareholders, 
specially set forth in the summons. 

" If the title of the company to sue under its corporate name be well founded, 
the objection to the title of the liquidators may become comparatively unimportant. 
In itself, the Lord Ordinary considers the objection to be untenable. 

*' By the 104th section of the Act 1856, the shareholders are entitled to appoint 
as liquidators such person or persons as they think fit, without limitation of number. 
By the same section it is declared : 'When several liquidators are appointed, everv 
power hereby given may be exercised by any two of them.' 

" By the 15th section of the Act of 1858, ' the company, or general meeting, 
may fill up any vacancy occasioned by the death or resignation of any liquidator or 
liquidators appointed by the company.' 

" On the resignation of Mr Fleming being tendered, a general meeting, held on 
1st February 1859, accepted the resignation, and further unanimously resolved, 
' That it is inexpedient and unnecessary to fill up the vacancy thus occasioned.' 

" The Lord Ordinary has, in these circumstances, no doubt whatever that tlie 
action is well laid at the instance of the three remaining liquidators. The statute 
provides that every power conferred by it, amongst which is expressly compre- 
hended the power of suing actions, may be exercised by any two of the liquidators 
named. It assumes a power of resignation, and leaves it optional to the share- 
holders to fill up the vacancy or not. Whether the pursuers be regarded as now 
the whole liquidators remaining after the resignation of Mr Fleming, accepted by 
the shareholders, or whether the statutory powei-s conferred on any two of those 
originally named be considered to be well exercised by three, it appears to the 
Lord Ordinary that, in either view, the title is suflSciently supported. 
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sets of defenders, being much greater than the number allowed by the " Act January and 
of Kegulations concerning the Session"^ (sect. 28), which was admitted to^^^^'li ^^^o. 

Z ^ ' — I-iquidators of 

" Under this head there were stated two subordinate objections, which scarcely ^0^^^"^ jj'^ 
require to be noticed. ° 

" It was argued that the nomination of the liquidators was invalid, because the 
gentleman named were ' severally appointed liquidators ;' as if this nomination 
implied a power to each to act by himself, contrary to tlie terms of the statute. 
The Lord Ordinary cannot so read the nomination. The meaning, as it appears to 
him, is the same as if the gentleman were ' appointed liquidators respectively,' with- 
out any implication of powers, either of one kind or another. 

" Again, the nomination of liquidators was said to be invalid, because the share- 
holders appointed at the same time an advising committee of their own number, 
which it is said the statute does not recognise. But when it is seen from the 
minutes that the appointment was simply of a committee, ' with whom the liquida- 
tors may advise from time to time on such matters as they see fit,' it must be 
manifest that t!ie legal power is unaffected by the optional recourse. 

" 3. The defenders lastly objected that the action was, in its nature, one which 
was not competent to the company as such, and therefore could not be prosecuted 
in name of the company, or by the liquidators as representing it. The loss and 
damage, reparation of which is claimed, are, it is said, not due to the company, but 
to the individual sharehohlers, with whom those who held the office of directors 
must be viewed as contracting for faithful administration. The only competent 
action is, it is contended, at the instance of each shareholder for his own peculiar 
loss. The liquidators, though they represent the company, do not represent the 
shareholders in their personal claims. As they could not discharge these claims, so 
they cannot prosecute them at law ; and they cannot be permitted, under the 
guise of a company action, to attempt enforcing what 13 strictly an individual 
right. 

" Considered by itself, and without the colour sought to be given to it from 
authority, the plea now stated appears to the Lord Ordinary to be not only unten- 
able, but extravagant. If any action can be clearly said to be a proper company 
action, it is that which is brought by the company against its admioistrators for 
restitution of money lost to the company funds by malversation in office. The 
directors were the servants of the company. They were chosen by annual election. 
They held of the company, and to the company they were responsible. What is 
now charged on them is, that money was improperly paid away by them out of the 
coffers of the company. What is demanded is simply that the money should be 
replaced in these coffers. It is to be so placed, as part of the proper assets of the 
company, for discharge in the first instance of the company debts ; and then, and 
then only, for division amongst the partners, whose claim is against the company » 
administrators for mere distribution of the balance after the creditors are satisfied. 
If the charge had been that the directors, or any of them, had robbed the reposi- 
tories, and absconded with the money, the action for restitution would be clearly a 
company action, to be sued in the company's name. The present action, though 
not of the same offensive character, is precisely of the same legal category. 

" But a measure of plausibility was given to the plea by an argument drawn 
from the late well known Aberdeen Bank cases, Leslie v. Lumsden, 17th December 
1851, 14 D. 214, and 19th June 1856, 18 D. 1046; and TuHoch v. Davidson, 
3d June 1858, 20 D. 1045. Action was in these cases sustained at the instance 
of an individual shareholder against the directors, for reparation of loss sustained 
by malversation, similar to what is now charged. It was plausibily argued, that if 
one shareholder was entitled to bring such an action, so equally were all ; and if 
all obtained reparation of tiie consequences of the malversation, no further claim 
would remain to be prosecuted. Hence, it was contended, it was clearly shown 
that the true claim of reparation in such a case was a claim by individual share- 
holders ; that the right of action was coincident with the personal rights of the 
partners, and exhausted when these were satisfied ; and that the Aberdeen Bank 

' Alexander's Abridgement of A. S.S., Appendix I., p. 129; Ivory's Form of 
Process, I., p. 161. 
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January and be in observance, the action was incompetent. The several conclusions of 
March I860, fjjg summons were each founded on a variety of "acts and conduct" on 
Western Bank i^he part of the board of directors during different periods distinguished and 
V.Douglas, &e. separated by the pursuei-s themselves, and they were each directed against 

cases, by sustaining the individual claim, excluded, eo ipso, all claim at the instance 
of the company. 

" It is necessary, however carefully to notice the precise condition of things in 
which the claim was admitted in these cases. No claim had been advanced by or 
on behalf of the company. Indeed, the company was totally extinct, being merged 
in another concern ; and there neither existed liquidators nor any others to repre- 
sent it. The claim made by the individual shareholder was not for replacement in 
the company funds of the money improperly spent; it was for restoration, to him 
individually, of the capital sunk by him in the concern, and which, he contended, 
had been lost by the misconduct of the directors. It thus, whether rightly or 
wrongly, took the form of a proper personal claim ; such as is the claim for capital 
by individual partners, after ali the obligations of the company to third parties are 
discharged. In these circumstances, the plea was started, that the claim was in- 
■ competent, as the only competent claim was at the instance of the company. Lord 
Colonsay, who was Lord Ordinary in the original case of Leslie v. Lumsden, dis- 
posed of the plea, as urged in that ease, on the following grounds : — After stating 
it as one of the defences, ' that the pursuers, being only individual shareholders, or 
the representatives of one shareholder, have no title to insist in such an action as 
the present, which is said to be substantially an action to compel the directors to 
account for their misconduct towards the compa.ny, or for a wrong done by them 
to the company in their official capacity as directors,' hisLordship added, — ' Assuming 
that the pursuers suffered the patrimonial loss and damage alleged, through the 
fraudulent actings of the directors, successfully concealed till the dissolution of the 
company, have the pursuers no title or interest to insist for reparation or redress, 
unless they can induce or compel the extinct company to take the field, or can 
collect in this Court all the now scattered elements of which that company was com- 
posed ? The Lord Ordinary cannot go into that view.' Lord Colonsay's inter- 
locutor, repelling the defence, was aflirmed by the Inner-House. It was taken as 
settling the point in the after discussion on relevancy. It may be said to have 
ruled, as a binding precedent, the subsequent case of Tulloch v, Davidson. 

" It appears to the Lord Ordinary that he cannot deduce from these proceedings 
sufficient authority for excluding the present action. Conceiving that the claim 
now made is on principle very clearly a proper company claim, he could not deny 
it admittance into Court, unless he was satisfied that the proceedings in the Aber- 
deen Bank eases necessarily inferred its exclusion. He cannot come to the con- 
clusion that these decisions involve this result. Indeed, he does not feel warranted 
in drawing from these cases any further deduction than that, in certain circumstances, 
a claim by an individual shareholder against directors who have committed malver- 
sation, is not wholly inadmissable. The Court did not decide against the competency 
of the company claim. It merely found that the individual claim, made in that 
particular case, was not in the circumstances incompatible. It is also worthy of 
observation, that whilst repelling the defence against title, the Court had no occasion 
to decide whether, on its merits, the claim was good or bad ; for in consequence of 
appeals to the House of Lords, the cases have not yet come to a judgment on the 
merits, AH that the Court decided was merely that the claim as laid could not be 
turned out of Court on a plea that an action at the instance of the company was 
the only proper form of redress. This did not necessarily infer that a claim by the 
company was invalid. It did not even necessarily involve a judicial consideration 
of such a claim. The judgment went no further than to hold that, whatever was the 
claim of the company, the individual claim, as laid, was not to be summarily dis- 
missed. Any claim by the company was left to stand or fall on its own merits, 
when it should occur. 

" On these grounds the Lord Ordinary has felt himself at liberty to apply, in the 
present case, what appear to him its true legal principles." 
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different defenders or sets of defenders (being the directors in office during January and 
the said several periods), the alleged parties to the particular transactions ^^.^^^^^j^^^**'^^ 
on which the conclusions were respectively founded, as conjunctly and -western Bank 
severally liable in reparation of certain alleged losses consequent upon suchv,Douglas,&c. 
acts and conduct during particular periods. Some of the defenders called 
had been in office only for very short periods, and were only included in 
one of the conclusions of the summons. For example, Mr Robert Baird, 
whose trustees were called, had died within six weeks of his appointment, 
and was only in the eleventh conclusion, which specially related to the 
period between his election and his death. Mr Logie had been in office 
only for about two months, and Mr Alexander Baird only for four weeks, 
prior to the stoppage, and there were separate conclusions applicable to 
these periods. These and other defenders were not in the second branch of 
conclusions, founded on continuance of the business, at all. Other de- 
fenders had only been in office for a short time at the commencement of 
the period of ten years embraced in the summons. There was manifest 
injustice to these several classes of individuals (assuming the statements of 
the pursuers to be true) in bringing them into the field along with tlie 
whole directors for the last ten years, and in mixing up the comparatively 
few and simple transactions in which alone they were interested with the 
whole transactions during other periods, and by different boards of directors, 
with which they had had no connection. There was no allegation on record 
of any concert or conspiracy between the directors of different periods, or 
that the acts and conduct complained of in their case were part of a system 
knowingly pursued by them in common with the directors who preceded or 
followed them. The only connection between the cases of the different 
directors, or sets of directors, according to the frame and conception of the 
summons, was that they all related to losses by the Western Bank. The 
losses, however, were different during the different periods. The parties 
alleged to be liable to the bank for the losses were also different during the 
different periods, although some individuals were alleged to be responsible 
for the losses during several of the periods in which others who were alleged 
to be responsible also for earlier or later periods were interested. There 
was no ground whatever for conjoining the cases embraced in the different 
periods, if the view which had formerly been taken of the action was cor- 
rect, viz., that it was an actio ex delicto against the different defenders 
individually, in which the pursuers might have selected as many, or as few, 
of the defenders as they pleased, and with which other actions at the in- 
stance of individual shareholders against the directors of 1856 and 1857, 
for relief from their share of loss and reparation of the damage suffered by 
them as partners, had no sort of connection or contingency. However 
liberally the act of regulations might be construed, it clearly applied to 
this action, in which the risk of confusion between the cases of different 
defenders was inevitable. (2.) The instance was bad, in respect that the 
company had not been, as set forth, "registered under the Joint-stock 
Banking Companies Act, 1857." That Act, and the Acts therewith incor- 
porated, looking to their whole scope and import, were clearly inapplicable 
to the case of a company which had ceased to carry on business, and these 
were the only Acts libelled. The registration contemplated in these statutes 
was for the purpose of carrying on, and not for the purpose of winding up 
business. This company had ceased to carry on business on 9th November 
1857, and was not alleged to have had any real purpose or prospect of 
resuming business when it resolved to register on 2d December. The real 
object of the attempted registration was obviously unconnected with the 
carrying on of the business. Therefore there bad been no valid registra- 
tion, and the company could not sue as incorporated under the statute 
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January and libelled.' (3.) If the registration was bad under the Act of 1857, the Joint- 
n*uidators'^of Companies Amendment Act, 1858, referred to by the Lord Ordinary, 
WesLriiBank*^'^'^^'^ ^^'"^ '-^^ defect. That Act was not libelled, and could not be 
v.Dougias,&c. held to have any retrospective effect. The provision of section 23, that 
any company which legally carried on business previous to the Banking 
Companies Act, 18j7, should be entitled to "continue registered," under 
the said Act of 1857, " for the purpose of winding up under that Act," 
applied only to companies validly registered. It did not purport to be a 
declaratory enactment applicable to companies not previously registered. 
If the enactment had been intended to be explanatory, it would surely have 
made it clear that the expression, "continue registered under the Joint- 
Stock Banking Companies Act, 1857," applied to companies which, accord- 
ing to the sound legal construction of that statute, were not competently 
registered under the Act of 1857. (4.) The instance and title were further 
defective, in respect that the appointment of liquidators which was libelled, 
viz., the minute of 1st February 1858, had fallen by the resignation of Mr 
Fleming. The provision of the .Joint-Stock Companies Act, to the effect 
that, when several liquidators were appointed, every power might be exer- 
cised by any two of them, could have no application unless there was a 
valid and subsisting appointment. Nor could the merely permissive terms 
of the provision of the 15th section of the Amendment Act of 1858, as to 
filling up a vacancy among the liquidators, afford any argument, if the 
appointment were a joint appointment, that the resignation of one of the 
liquidators appointed did not put an end to the appointment. J^uppose the 
company had elected only two liquidators, and that one had resigned, would 
the appointment in that case have continued to subsist as a sufficient 
appointment in favour of the remaining liquidator ? Surely not. Accord- 
ing to the sound construction of the minute of 1st February 1858, the 
appointment was a joint appointment. Although the four individuals 
were therein stated to have been "severally appointed liquidators," the 
meaning of this must have been, that they were severally appointed joint 
liquidators, otherwise the appointment was ultra vires of the company 
under the Joint-Stock Companies Act, which clearly did not contemplate or 
authorise anything but a joint appointment ; and, when it refers to a quorum, 
had in view a quorum of the whole liquidators appointed, and not a quorum 
of certain remanent directors after the resignation of one or more of their 
co-liquidators. (5.) Farther, the pursuers had no title to sue in respect that 
the claims set forth in the summons were not claims which eould be insisted 
in on behalf of the company, as being, distinct from the shareholders, the 
proper creditors in such claims, hut were claims which (if they existed at all) 
belonged only to the individual shareholders, who were the true sufferers of 
the losses alleged, and the only parties entitled to maintain any claim against 
the individual directors for reparation of losses caused by acts and conduct 
of the nature described in the condescendence. The alleged improper acts 
and conduct were not stated to have been done by the directors as indivi- 
duals in the same manner as private acts of theft or embezzlement, but as 
directors, and in their capacity of members of a board acting in excess of 
its powers, and in culpable violation and neglect of duty, and contravention 
of the company's contract. Such acts and conduct, however, according to 
the view taken of the condescendence in deciding the plea that all parties 
were not called, could not have been ratified or sanctioned by the company, 
or by a majority of the partners, as against a minority. The company could 
not have discharged or compromised the alleged claims arising from such 
acts and conduct. On the other hand, such claims could be maintained by 
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individual shareholders, and had been entertained at the instance of such January and 
parties as the proper parties to sue them.^ In Maxtone's case the company 
was incorporated, as appeared from subsequent proceedings reported in 7 western i;ank 
D., p. 1006. It had now been finally settled by the House of Lords, affirm- v.Douglas,&c. 
ing the judgment of the Court of Session in the case of Tulloch v. Davidson, 
that action could be maintained by individual shareholders for reparation of 
all losses suffered by them individually through acts of directors which 
could not be sanctioned by the company. The ground of judgment, as ex- 
pressed in the Court of Session was, that such an action was " not for a debt 
or other claim due to or exigible by the company," but for loss and damage 
suffered by the pursuer, personally and individually, through the wrongous 
actings of the directors. The judgment of the House of Lords was rested 
upon grounds equally inconsistent with the title of the company to maintain 
such claims, viz., that the shareholders individually were the parties who 
were injured. It did not in any measure proceed upon any peculiarity in 
the position of the Aberdeen Company, as alleged of Lord Colonsay's judg- 
ment in the first case of Leslie. In his judgment, the Lord Chancellor 
had said — on " the question as to whether the action can be maintained by 
an individual shareholder, and ought not to be brought by the company — 
On looking at the allegations, they shew a concurrence of damnum cum in- 
juria; prima facie> therefore, an action lies. It would be incumbent on the 
other side to shew that an action cannot be maintained by the party who is 
injured. Now, my Lords, no authority has berrn brought forward on that 
subject, but, on the contrary, we have the authority of the Court of Session 
in Leslie v. Lumsden, which is precisely the same case as the present ; it is 
not binding on us, but it is a decision of the Court of Session pronounced a 
number of years ago, which was not appealed from, but which has been 
acquiesced in and treated as law from that time to this. If nothing were 
alleged here as done by Davidson and his co-directors but what the general 
meeting of the shareholders might have ratified, there might have been strong 
reason to suppose that, according to the English authorities, and what is 
understood to be the practice in this part of the kingdom, an action might 
be brought by the company, but could not be brought by an individual share- 
holder. But, my Lords, there are frauds here alleged, not merely by lending 
money to insolvent persons, but by systematically making false reports, and 
declaring false dividends that were not justified by the real state of the com- 
pany. There are allegations of fraud here, and facts stated which could not 
be ratified by the company, and which, therefore, render the cases which are 
relied upon on the part of the appellant not at all applicable. That being ' 
so, my Lords, it seems to me that, with reference to the second ground upon 
which an objection is raised, the action is maintainable." And Lord Cran- 
worth had observed to the same effect; — "My Lords, the doubt I have had 
has been upon the point whether Dr Tulloch, as an individual shareholder, 
was entitled to maintain this action with respect to frauds that were perpe- 
trated during the time he was a shareholder. On that subject I do not be- 
lieve there can be any difference in principle between the law of Scotland 
and the law of England; and I take that principle to be extremely clearly, 
and well enunciated, by stating, that in respect to any transaction which the 
body of shareholders could not sanction, there might be a right of action ; 
but in respect to any transaction which they could sanction, although the 
directors might not have been justified in what they were doing, there could 
be no right of action — the remedy must be of a different nature. The ques- 
tion therefore really is this, whether the acts alleged to have been perpe- 
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January and trated by Davidsoii and the other directors come within the one class or the 
SquldaS of ^l^^^^ ■ Lords, if there had been nothing alleged against the directors 

Western Bank but that they bad advanced money (even putting in ihe word fraudulently) 
v.Dougks,&c. for the benefit of persons with whom they, or some of tbem, were associated, 
and whom they wished to assist, I should have been very reluctant indeed 
to hold that that was not an act which the body at large might not have 
sanctioned, for iu truth it amounts to no more than this, an improvident and 
improper advance of funds. But, my Lords, there are allegations in the 
face of the condescendence, of acts done by the directors which no body of 
shareholders could have sanctioned against a single dissentient — no body of 
shareholders could authorise these directors to put forward and to represent 
to the shareholders who were not parties to such an arrangement, false 
accounts of the different transactions in which they were engaged, and to 
pretend that dividends were payable year after year out of profits, when in 
truth they were paid only by sinking the capital. That is a course of trans- 
actions which no body of shareholders could sanction, even against a single 
shareholder who might have been absent when such an attempt was made. 
It is quite clear to my mind, that this was an injury to each individual share- 
holder, who was, or might have been deceived by the false representations 
so put forward; I therefore think, my Lords, on both grounds, the action is 
maintainable." Therefore it was clear that nothing the company might do 
could in such a case exclude the claims of individual shareholders for repa- 
ration of the whole losses suffered by them from such transactions. What 
would be the position of the defenders, if the title of the company to sue 
this action was sustained, and if the defenders were successful in obtaining 
a favourable judgment or verdict upon the merits? Would they still be 
exposed to claims at the instance of the shareholders, founded on the same 
transactions, and relating to the same losses as affecting them individually ? 
Or would the result of this action be res judicata against the shareholders 
with regard to the matters embraced in it? It was difficult to see how a 
judgment in this action could, to any extent, be res judicata against the 
shareholders. For the individual shareholders were no parties to this action. 
They had not been in any way consulted with reference to this action, it 
was sued as for an ordinary asset of the company, within the powers con- 
ferred upon the liquidators by the 104th and 90th sections of the Joint-Stock 
Companies Act. Moreover, to sustain the title of the company, or of the 
liquidators as representing the company and whole shareholders indiscrindn- 
ately, would lead to inextricable confusion and inconsistency. Tlie losses 
of the different shareholders must have varied in amount, not only in pro- 
portion to the number of shares held by them, and the amount of calls paid 
by them, but also in accordance with a variety of other circumstances to 
which no arithmetical rules could be applied, — as the prices at which they 
had respectively purchased their shares, and the amount of dividends they 
had respectively received. The claims of the shareholders must also vary 
iu their character in point of law, according to a variety of special circum- 
stances aifecting some of them ; for, although the company could not ratify 
the acts complained of against dissentient shareholders, yet individual share- 
holders might have ratified them for themselves, by being cognisant of the 
kinds of business complained of, or by being parties to some of the transac- 
tions in question. Such shareholders making claims for their shares of the 
loss might be met by the directors with a personal objection to such claims 
as at their instance. But all such questions were beyond the liquidators 
who did not and could not discriminate, but sued on behalf of the company 
and whole shareholders alike. There was also, from the form of the action, 
an entire absence of any evidence that any of the shareholders had ever called 
in question, or now desired to call in question, the transactions and kinds of 
busniess complained of in this action as having been in excess of power; 
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and there was inconsistency in allowing the company, or the liquidators, who January and . 
had carried out the alleged transactions, and had made calls upon the share- J^^^^J^J^^^-^^ 
holders to enable the company to carry them out, to maintain as in this We^em Bank 
action that the transactions were in excess of power, and did not bind the ^-Dougiasj&c. 
company. These considerations shewed that the claims were not proper 
company claims, and that the action was entirely beyond the statutory pro- 
vince of liquidators. It was impossible that the claims for reparation of 
the alleged losses could belong both to the individual shareholders, and to 
the company as a body. The cases referred to by the respondents did not, 
in the least degree, support the title of a company to maintain claims such 
as those set forth in the present action. (6.) Even assuming that the com- 
pany, as a body, could insist in such claims, the claims were not such as 
could be prosecuted by the liquidators in name of the company without some 
special powers or authority given by the company; and, as no such autho- 
rity was alleged, or could be obtained, the liquidators had no sufficient title 
to insist in the action. It was impossible to view such claims as part of 
the ordinary assets of the company. They did not fall within the meaning 
of the enactment^ that the liquidators should have power to " bring or defend 
any action, suit, or prosecution, or other legal proceeding, civil or criminal, 
in the name and on behalf of the company." That enactment had no refer- 
ence to questions arising between the shareholders and directors as to the 
management of the bank, or to claims of the nature set forth in the sum- 
mons. Claims of that nature, involving a challenge of the transactions of 
previous boards of directors alleged to have acted in their capacity of direc- 
tors, but in excess of their powers, and in contravention of the contract of 
copartnery, could not have been raised on behalf of the company during 
its subsistence and before its incorporation, without bringing the matter 
before a general meeting, as the tribunal to which directors were alone 
amenable in the first instance, so far as regarded such questions. Under 
the contract every board of directors equally represented the company, and 
no one board could, without consulting the company and shareholders, by 
whom the directors were appointed, repudiate or question the transactions 
entered into on behalf of the company by a former board. 

Argued for the pursuers; — (1.) The nature of the action made it expe- 
dient, if not absolutely necessary, to the just expiscation of the case as 
between the company and the defenders, that the whole parties against whom 
misconduct was alleged should be called in one action. The action was laid 
upon gross mismanagement and violation of duty on the part of the directors 
for a period of ten years, A common duty was alleged against all the * 
defenders, and the averments went to this, that the conduct of the defenders 
had been systematically in violation of that common duty throughout the 
whole period in the same, way, and in many instances by similar transactions, 
with the same parties. The defenders were further connected with one 
another by the interlacing of the periods during which they had held office. 
One of them was alleged to have held office throughout the whole period; 
others were stated to have been members of the board for periods of three, 
four, five, six, and seven years. It would have been impossible to have 
separated the eases against the different defenders, so alleged to have been 
linked together in a course of misconduct in the administration of the affairs 
of the company, which was here prosecuting them as the common creditor 
of all for losses alleged to have been caused by that misconduct. To pick 
out particular defenders who were alleged to have been parties to the mis- 
conduct for only a short period was of no avail, unless it could be made out 
that the defenders generally were unconnected, as there was no difference in 



19 and 20 Vic. e. il, sects. 90, 104. 



48 



WESTERN BANK CASES IN 



January and principle between tlieir cases, and the case of other directors who had been 
I^'uidato^of for a longer time. Although the 28th section of the Act of Eegu- 

■WesternBank^^*^'0"s was in observance, it had never been held to apply to defenders cou- 
T, Douglas, &c.neeted together in any way such as to render it expedient to call them all 
in one action. On the contrary, it had always been held to apply only to 
defenders so entirely unconnected, that the conjunction of their cases in the 
same action would cause confusion. Here much more confusion and injus- 
tice would be caused by separating the different defenders than by calling 
them together, which, indeed, was the only method, in the circumstances, of 
avoiding confusion. The spirit of the Act of Eegulations was equally against 
the contention of the defenders, as the letter of it was admitted to be insuf- 
ficient to make it incompetent in any case to call more than six Individuals 
as defenders. The illustrations mentioned by the Lord Ordinary were 
sufficient to dispose of the defenders' argument; and, in the only case 
upon the point, the same liberal principles had been applied to the con- 
struction of the Act as had been adopted in the judgment under review.' 
(2.) As to the registration of the company, it was unobjectionable even under 
the statute of 1857 alone. At the date of the registration, the company, 
although it had suspended payments, had by no means given up all idea of 
resuming business. In point of fact, the resolution to wind up was not 
formed or passed for more than a month afterwards ; and if the directors 
had replaced the funds which they were alleged to have improperly squan- 
dered, there would have been nothing to prevent the resumption of business. 
As it was, various projects for providing funds to carry on the business had 
been actually attempted. The company was not bankrupt, although it had 
stopped payment for a time. On the contrary, it was able to pay all its 
debts, and had now paid them, or was in course of paying them, in full. 
Besides, the 6th section of the Act of 1857 authorised the registration of any 
banking company, " legally carrying on the business of banking previously 
to the passing of this Act." And although it was true that that Act, and 
the Acts therewith incorporated, chiefly provided for registration for the 
purpose of carrying on business, there was nothing in them to exclude regis- 
tration for winding up. As the Acts were to be read as beneficial statutes, 
and as passed for the purpose of providing facilities for the winding up, as 
well as for the carrying on the business of joint-stock companies, it was 
incumbent on the defenders, in order to support their objection, to shew that 
they excluded registration of a company which had ceased to carry on busi- 
ness. This the defenders had not done, and could not do. But (3.) Even 
if there could have been any doubt about the validity of the registration 
under the Act of 1857, it had been cleared away by the statute of 1858, 
which was an Act to explain as well as amend the previous statutes. The 
provision as to continuing registered, contained in the 23d section of the 
statute of 1858 (20 & 21 Vict. c. 60), must be read as explanatory, and as 
applicable to companies registered under the Act of 1857, for the purpose 
of winding up, or it had no meaning at all. It was quite unnecessary that 
the Act of 1858 should have been libelled.^ (4.) The argument that the 
appointment of liquidators had fallen by the resignation of Mr Fleming was 
untenable. The provisions of the statute were, that several liquidators were 
to be appointed, any two of whom might exercise the whole powers; and 
where one resigned, it was to be in the power of the company, but was not 
to be incumbent upon it, to fill up the vacancy. In this case the company, 
at the meeting of 1st February 1859, had considered whether the vacancy 
should he filled up, and had resolved that this was unnecessary. There was 
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not the slightest occasion for a new appointment. Indeed, the statutes, January and 
although they provided for the filling up of a vacancy if the company saw March 1P60. 
fit, made no provision for a new appointment of liquidators. (5.) The objec- ^^"t^^^B^n^ 
tion that this was not a company claim but a shareholder's claim, was founded T.Douglas, &o. 
on a mistaken view of the action, and upon a misconception of the grounds 
of judgment iu the cases of Leslie and Tulloch. The liquidators had all the 
powers, which were possessed prior to the registration, and the resolution to 
wind up, by the board of directors as representing the company. They did 
not need to contend for any greater or more extensive powers. If the acts 
complained of in this action had come under the notice of the board of 
directors, and if that board had done its duty^ it would have raised action 
upon them, in the form then in use, against the wrongdoers, as for a debt 
due to the company, and which the board of directors (as representing the 
company, and charged with the company's interests), was bound to recover. 
The defenders in this action, as directors of the company, were in the same 
situation as servants of the company. It made no difference that they were 
also partners of the company. As servants of the company, intrusted with 
the company's funds and with the management of the company's affairs, if 
one or all of them appropriated or misapplied the funds committed to their 
charge or abused the powers conferred upon them, could there be any doubt 
that he or they would be answerable to the company and its representatives 
for any such act, and would he bound at the suit of the company, in the 
form in use at the time, to replace such funds in the coffers of the company, 
and make reparation for the consequences to the company of any such abuse 
of power? Or suppose the manager to have been guilty of such acts, would 
he have been heard to plead, in a suit at the instance of the principal and 
registered officer of the bank, instituted under the authority of the board 
of directors for the time, for the purpose of enforcing reparation to the 
company for the injury suffered by it, or for the purpose of compelling 
repayment of its funds, that the shareholders alone could maintain action 
upon the acts complained of, and that the company had no title to sue ? 
The acts alleged against the defenders in this action were the same in prin- 
ciple as abstraction of the company's funds; and, accordingly, throughout 
the condescendence ('arts. 42-51) the losses alleged were set forth as losses 
to the company, and were so in point of fact. That the company, in this 
case, had come to an end, and was in course of winding up, made no dif- 
ference. It might be, and was to be assumed, that the misapplication of 
the company's funds was not discovered until after the liquidators were 
appointed. When such acts were discovered, was it not plainly the duty ' 
of the liquidators to proceed, in the exercise of their statutory powers, and 
in fulfilment of their statutory obligation, under which it was incumbent on 
them to recover and realise all the assets of the company, to take the neces- 
sary measures for procuring reparation to the company of the losses so 
caused ? The case of the Aberdeen Bank was totally different. The cir- 
cumstances of the company in that case were peculiar. The company was 
not only dissolved, but was merged in a new company. There was nobody 
in a situation to sue in name or on behalf of that company. The passage 
uoted in the Lord Ordinary's note from the note of Lord Colonsay in the 
rst case of Leslie, showed that this peculiarity was one of the principal 
grounds of judgment in that case, and that no abstract question was there 
decided. It was only in the special circumstances of that case and of that 
company, and because it was impossible to collect " all the now scattered 
elements of which that company was composed," that the pursuer had been 
held to have a title to sue. The same peculiarity of circumstances existed 
in the case of Tulloch v. Davidson. The company was not in the field, and 
could not be got to take the field. If, as in this case, the company had 
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January and raised action, the individual shareholders would not have been entitled td 
March 1860. ^insist in separate claims, except in so far as regarded any special damage 
WesteiV^nk sustained by them individually. But whatever the rights of the individual 
v,Douglas,&c. shareholders, the present action, being founded on alleged delinquencies 
causing loss to the company, was one which the company, and the liquida- 
tors on behalf of the company, had a perfect title to maintain.' (6) if the 
claims in this action were proper company claims, it was vain to contend 
that the liquidators required any authority from the company to prosecute 
them. The liquidators were not only entitled, but were bound, to ingather 
all the assets of the company ; and in doing so were empowered to make use 
of the name of the company, which was now a corporation fully represented 
by them. To say that a delinquent manager, or delinquent directors (who 
were just managers), could not be called upon by liquidators to make good 
to the company the losses caused by their delinquencies, unless with the 
special authority of a general meeting of the company, or of the share- 
holders of the company, was absurd. 

The opinion of the Court was, on the 16th March, deUvered by the 
LoED Justice- Clerk. — By our jiidguient of the 27th January last, adhering to 
an interlocutor of Lord Kinloch, we repelled the preliminary plea stated for aome 
of the defenders, that all the neeessjiry parties had not been called. The inter- 
locutor since pronounced by the Loi'd Ordinary, and now under review, disposes of 
all the other preliminary pleas stated by any of the defenders. There are alto- 
gether sixteen defenders called, reckoning the trustees and executors of the late 
Mr James Douglas as one, and the trustees anil executors of the late Mr Robert 
Baird also as one. Of these sixteen, one (Mr Glasgow) has been assoilzied, on the 
ground that the Court has no jurisdiction over him ; and of the remaining fifteen, 
thirteen have reclaimed against the Lord Ordinary's interlocutor, and the remain- 
ing two defenders have acquiesced in that interlocutor. We have heard a very 
able argument upon this reclaiming note, extending over the somewhat unusual 
period (for a discussion on preliminary pleas) of sixteen hours, and, after full and 
anxious consultation, the Court have formed a unanimous 0|>inion on the five 
difierent questions discussed, the import and result of which I now proceed, at the 
request of the other members of the Court, to state and explain. 

1. The first plea maintained by the reclaimers is founded on the Act of Regula- 
tions, 1695, Art, 28, which has unquestionably the force of statute, and which pi'e- 
scribes"that to evite the confusion and abuses that ofttimes happen in actions 
against debitors, where a multitude of debitors are called, for hereafter, in any 
action to be intented before the Lords of Session against debitors, there be not 
above six defenders called in the same summons." 

It is not pretended that this regulation can receive, or ever has received, literal 
obedience. On the contrary, the object of the provision, much more limited than 
the words seem to import, is well known, historically, to have been the prevention 
of a practice, formerly prevalent, of embracing in one summons, actions against 
deljtors more than six in number, each defender being pursued on a separate ground 
of debt unconnected with ihe debts of the other defenders called. 

Strange as this may sound to modern ears, there is no doubt of the fact, for it is 
distinctly stated by Sir George Mackenzie, writing before the Act of Regulations, 
in the year 1684. In the fourth book and first title of his Institutions, iie says, 
" Though the accumulation of several actions into one libel was not allowed by the 
civil law, yet it is allowed by ours, in which we may not only pursue several persons 
for several debts in one libel, which we call by a general name, an action against 
debitors, but we may likewise accumulate several conclusions against one and the 
same person, though they be of different natures, as reductions, improbations, and 
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declarators of property, and actions of general and special declarator ; in all which January and 
it is a general rule, qiiot articiiU tot libelli." March I860, 

As the practice has long ago disappeared, in this Court, of calling even two de- WesternBaj^ 
fenders on separate grounds of debt in the same summons, the regulation is now y Douglas &c. 
little more than a piece of juridical history. No example within the last hundred 
years has heen produced to us, or can be cited, in wiiich an objection to a summons 
on that ground has been sustained, for the simple reason, that the " general action 
against debitors" is unknown to modern practice, and no one ever attempts to trans- 
gress the regulation in its true and recognised meaning. 

The terms of the plea maintained by the defenders sufficiently show, that it ia 
impossible to found it seriously on the regulation. It is thus stated by the greater 
number of the reclaimers, and, though in the defences for the others it is expressed 
in different words, it is in substance the same in all : — " The action is incompetent 
in respect of the number of different defenders, called and concluded against on 
separate grounds, and on grounds alleged to infer a separate and several liability." 
There is here a clearly implied admission, that the regulation is inapplicable in its 
literal meaning. On the other hand it may be conceded, that if the various de- 
fenders, or sets of defenders, called in this summons, were sought to he subjected in 
liability on separate and unconnected grounds, inferring separate individual liability 
merely, the proceeding would be so flagrant a violation of ordinary practice, that 
the summons must be at once dismissed. 

But it appears to the Court that the defenders are all connected by one tie, out 
of which the liability sought to be established in the action arises. The allegation 
against them is, that between 1847 and 1857 they were guilty of fraudulent mal- 
versation and fraudulent concealment in the office of directors of the Western Bank ; 
and it is of the very essence of this charge that ail the defenders were, for longer or 
shorter portions of the period, implicated in this malversation and fraudulent con- 
cealment as a system, — one of them, Mr T. D. Douglas, being in office for the 
whole ten years; another, Mr James Dunlo|>, for seven years, including the first 
and last years of the ten ; Mr Buchanan, for seven years ; Mr James Burns, for six 
years ; Mr M'Call, Mr James Douglas, and Mr W. Baird, for five years ; Mr Smyth, 
Mr James Baird, Mr George Burn, and Mr Graham, for four years ; and the re- 
mainder for various shorter periods ; — but all, as they took up the succession of the 
others in the direction, lending themselves to the fraudulent proceedings which 
were systematically carried on. It is true, that, in the condescendence, the ten 
years are divided into fifteen different periods, so as to show the loss sustained under 
each new modification, however slight, of the composition of the board of direction, 
and thus to afford materials for fixing the amount of damage for which each defen- 
der, or set of defenders, is to be made conjunctly and severally liable. But this 
does not at all remove or affect that intimate connection which necessarily subsists 
between the aets char'ged against all the defenders, or render it necessary, as con- 
tended for by the defenders, that a separate action should be brought, applicable » 
to each of the fifteen periods, into which the ten years are divided for the mere 
purpose of perspicuity of pleading. If such a course had been resorted to, Mr 
Duntop Donglas might have had serious ground to com]>lain, that he was called in 
fifteen actions where one might have served the whole purpose of the fifteen ; while, 
in the present case, the defenders who were in office for only a short period towards 
the termination of the company's business, have, on the assumption of their being, 
during such period, implicated in the frauds of the others, no legitimate ground of 
complaint ; and two of them at least, Mr Lcgie and Mr Bogle, by abstaining from 
stating this plea, have shown that they do not feel the hardship, which the more 
deeply implicated defenders clamorously denounce, of having the whole history and 
proceedings of the direction of this bank for the ten years of alleged malversation, 
made the subject of one connected and complete inquiry. 

This plea, therefore, the Court have no hesitation in repelling. 

2. The second plea maintained by the reclaimers is that the Western Bank has 
not been well registered under " the Joint-Stock Companies Acts, 1856, 1857," 
and " the Joint-Stock Banking Companies Act, 1857 and consequently that the 
bank has no title to sue as an incorporated company, and the liquidators have, in . 
like manner, no title to sue in name and for behoof of the company, the attempted 
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January and regis trafci on of the company, and all that has followed on it, including the appoint- 
March I860, ment of liquidators, being absolutely void. 

Western's^n^k "^'^^ ^^^^^ which this plea depends are, that the company stopped payment on 
T.Douglas,&c, ^•''^ November 1857, that on the 2nd December thereafter the shareholders in 
general meeting resolved that the company should be registered, and that on the 
8th of the same month the company was registered accordingly. It is not main- 
tained that there is any formal defect in the mode of registration, or that the pro- 
visions of the statutes were not strictly complied with, if the company on the 8th 
of December 1857 was, under the statutes, a company entitled to be registered. 
But it is contended that it was not a registrable company, because previous to that 
date, viz., on 9th November 1857, it had stopped payment. It was not a dissolved 
company, nor had it in any way been rendered bankrupt. It subsisted, certainly 
for the purpose of winding up, and also. If the shareholders thought it for tlieir in- 
terest and found it practicable, for the purpose of resuming business. All that can 
be said is, that it was not carrying on business, but was in a state of embarrassment, 
and probably would not resume business. The question is, whether a company in 
this situation, being otherwise a registrable companj', may not be registered. 

This question has been very carefully considered by the Lord Ordinary (KInloch) 
in the present case, and by Lord Jervlswoode in the ease of the Western Bank v. 
the Ayrshire Banking Company, now uuder review of the First Division; and our 
opinion coincides so entirely with those of our two learned brethern in the Outer- 
House, that it is unnecessary to do more than express our concurrence in the grounds 
of their judgments, and also in the reasoning of Lord-Justice Turner in the case of 
the Northumberland and Durham District Bank, reported in the 27th vol. of the 
English Law Journal. 

3. But even if the construction of " the Banking Companies Act, 1857," had 
been open to some doubt, the doubt would be entirely removed by " the Joint-Stock 
Companies Amendment Act, 1858." This is an Act which by its preamble professes 
not only to amend but to " explain " the previous statutes, and it appears to the 
Court that the 23d section is an explanatory enactment, expressly intended to re- 
move a doubt or supposed doubt, as to whether " the Banking Companies Act, 1857," 
was intended to authorise the registration of companies carrying on business before 
the passing of that Act, but which had ceased to carry on business previous to regis- 
tration, and were registered, or should thereafter be registered, only for the purpose 
of winding up under that Act. By the express words of that section, " any com- 
pany or copartnership, consisting of seven or more persons, having by its constitution 
a capital of fixed amount, divided into shares also of fixed amount, if it legally 
carried on the business of banking previously to the Banking Companies Act, 
1857, is entitled to register itself, or to continue registered under the Joint-Stock 
Banking Companies Act, 1857, for the purpose of winding-up under that Act." 
The Western Bank is a company (1.) which consists of more than seven persons, (2.) 
has by its constitution a capital of fixed amount, (3.) divided into shares also of fixed 
amount, and (4.) which legally carried on the business of banking previously to the 
Act of 1857, and therefore it fulfils the whole particulars of the description of the 
subject of the enactment. Whatever, therefore, is predicated of that subject in genere, 
is also vi statuti predicated of the Western Bank in particular. Tlie Western Bank 
is thus authoritively declared " to be entitled " " to continue registered under the 
Joint-Stock Banking Companies Act, 1857, for the purpose of winding-up under 
that Act." Reading words in their plain and natural meaning, it is impossible 
to refuse eflbct to this explanatory enactment. 

It is contended, that no statute should be read so as to have a retroactive opera- 
tion, in prejudice of previously existing rights, unless it is expressly declared that 
it shall have such operation. This may be admitted as a sound general canon ; but 
it is inapplicable to the case in hand. For (1.) there is no prejudice to previously 
existing riglits, by giving to the enactment retroactive effect. It is for the benefit 
of all eoncei'ned, plainly and undeniably, whether they be creditors, debtors, part- 
ners, or contributories of the company, that the registration and winding-up should 
continue and receive effect. It may, indeed, deprive these defenders of the benefit, 
whatever that may be supposed to be, of a technical objection by way of defence to this 
action. But that is not a legitimate right or interest, such as is assumed to exist in 
the statement of the v.nuon under consideration. (2.) The canon is further inappli- 
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cable, because, as already explained, the words eaimot fairly be read so as to deprive January and 
them of retroactive effect. The defenders were repeatedly challenged in the course March 18C0. 
of the argument to explain what is meant in this section of the Act by the words, ^g^^rn Baidc 
"entitled," "to continue registered," "for tiie purpose of winding up;" and the only Douglas, &c. 
answer made to that challenge was, that the Legislature intended that a company, 
well registered under the former Acts for the purpose of incorporation and regu- 
lation of its business, should continue registered also for the purpose of winding-up, 
— an object and intention which, it is almost needless to say, had been so clearly 
and unequivocally accomplished by the prior Acts themselves, that the most anxious 
and scrupulous legislator — the most nervously sensitive legal draftsman that ever 
lived — could not have imagined that a necessity existed for explanation or amend- 
ment. 

4. The defenders nest maintain that the title to sue is defective, because, of the 
four liquidators originally appointed, only three are pursuers of this action. 

But it must be observed, in the first place, that the Western Bank is a corporation, 
if the objections to the registration he not well founded ; and that liquidators, 
whether voluntary or official, are empowered {Joint-Stock Companies Act, 1856, 
sects. 90 and 104) "to bring or defend any action, suit, or prosecution, or other 
legal proceeding, civil or criminal, in the name and on behalf of the company." 
And by sect. 104, " when several liquidators are appointed, every power hereby 
given may be exercised by any two of them." So that if the action had been raised 
in the name of the corporation only, by authority of two liquidators,, and without 
any liquidators being named as ])ursuers, it may well be maintained that the in- 
stance and title to sue would he good. 

But further, the appointment of liquidators, whether under the 88th or 104th 
sections, is not intended by the statute to be a joint appointment ; and the appoint- 
ment actually made of four liquidators by the shareholders of the Western Bank, at 
their general meeting of 1st February 1858, was not in its terms a joint appoint- 
ment; and therefore, when Mr Fleming, one of the four, resigned, the whole ap- 
pointment did not fall, but the other three appointees remained in office. It was 
in the power of the shareholders, if they saw cause, by the 15th section of "the 
Joint Stock Companies Amendment Act, 1858," but was not required of or enjoined 
on them, to fill up the vacancy occasioned hy his resignation ; and the propriety of 
adopting this course was considered by a general meeting, called for the purpose, 
on the 1st Februrary 1859, at which it was unanimously resolved "that it is inex- 
pedient and unnecessary to fill up the vacancy thus occasioned." In these circum- 
stances, it appears to the Court, that the liquidators of the Western Bank are the three 
gentlemen appearing in that character as pursuers of this summons, and that, 
assuming that it is necessary they should be pursuers, their title is correctly libelled, 
as resting on the Acts of Parliament and their appointment in terms of the Acts by 
the general meeting of shareholders of 1st February 1858. 

5. Lastly, the defenders urge with much earnestness, that the claim in this sum- a 
mons is not a company claim, and consequently, that neitlier the incorporated com- 
pany nor tiie liquidators have any title to sue for its recovery. The plea is rested 

on what appears to he a total misunderstanding of the judgment of this Court, and 
of the House of Lords, in the recent case of Tulloeh v. Davidson; where, under 
certain circumstances, an individual shareholder of a joint-stock banking company 
was found entitled to sue directors, accused of fraudulent malversation in office, for 
the loss thence arising to his own personal estate, as an owner of shares in the com- 
pany. The defenders find it necessary to their plea, to maintain that an action by 
each siiareholder for his own personal loss, is the only form in which such a liability 
can be established. 

If, therefore this plea be well-founded, if; follows, that, to exhaust the liability 
of the parties called as defenders in this action, each shareholder of the Western 
Bank must take separate proceedings in his own name and for his own behoof. We 
are told that the number of sliareholders exceeds 1300. If we were to sustain this 
plea, and at the same time to sustain the first plea maintained by the defenders, 
then each action raised to enforce any shareholder's proportion of reparation for 
loss sustained by him, could be directed only against the directors in office for one 
of the fifteen periods into which the ten years of malversation are divided ; so that 
to enable the shareholders of the Western Bank to recover all that, according to 



54 



WESTERN BANK CASES IN 



January and the allegations of tliis summons, they are entitled to recover from the directors, 
March 1860, there must be brought into this Court 19,500 summonses. It is to be hoped that 
Western'sa^t parties who state such pleas are prepared to approach the legislature with 
V Douglas &c "'■gent petitions for a very large extension of the judicial establisliment in Scotland. 

' But inconvenient and startling consequences, however great the inconviinience 
or the astonishment produced, must not be allowed to disturb or interfere with 
the application of a sound legal principle. And, therefore, we must seriously 
inquire, whether the claim maintained in the summons is a company claim, such 
as the company, or the licjuidators in a winding-up, can competently enforce for 
behoof of the company, its creditors, and its shareholders. 

The liquidators, as has been seen, are entitled to raise actions in name of the 
incorporated company for behoof of all whom they represent, and it will not admit 
of dispute that tliey represent both creditors and contributories, besides the 
corporation itself. By the !)7th, taken with the 104th section, subsection (7), of 
the " Joint-Stock Companies Act, 1856," liquidators in Scotland, in addition to 
all the powers othei'wise expressly conferred on them, possess " the same powers 
as any trustee on a bankrupt estate." And a trustee on a bankrupt estate not 
only takes the whole estate, on the broadest, most sweeping, and indefeasible title, 
but also ail its accessories and rights of action, and must hold and use them, so as 
by the utmo-it diligence to realise the greatest amount for the creditors in the first 
instance, and thereafter for the bankrupt, whose reversionary interest is, in its turn, 
entitled to the same protection and consideration as the primary interest of the 
creditors. If the bankrupt be a company, then the reversionary interest belongs 
to the partners or shareholders, and they are entitled to look to the trustee as 
their representative, and to require him to use the utmost diligence to realise and 
recover overytliing that the bankrupt company or its creditors could recover or 
attach. 

Unless, therefore, the present claim be one which, under no circumstances, solvent 
, or bankrupt, the Western Bank could maintain, the title of the pursuers of this 
action seems unexceptionable. 

If the directors of a solvent and continuing company, or some of them, should 
be detected in the embezzlement of the company's funds, could the company not 
follow the funds and those who had abstracted them, and in a court of law demand 
restitution ? And if so, does it vary the case in principle to allege, that the 
directors have fraudulently squandered and misapplied the funds of the company, 
■and to lay the action, as it then must be laid, as an action of damages? 

We were told in the course of the argument, in the well-considered and most 
able reply of the leading counsel for the defenders, that in such a question there 
lies a most important line of distinction between direct abstraction of funds, giving 
rise to an action for the restoration of these funds to the coffers of the bank, and 
fraudulent misapplication of the bank's funds, professedly in the conduct of the 
bank's business, the loss arising from which can be recovered only in an action of 
damages. If this be a palpable distinction, and of any appreciable value, it is 
.simply the distinction between theft and breach of trust, — a distinction which is 
sometimes troublesome enough in criminal law, but the application of which is not 
.intelligible here. Eor it was admitted that the company could follow the thief and 
the stolen goods, but it was in the same breath asserted, that if the species facti 
Viiried by a hair'a-breadth, so as to transform theft into breach of trust, the right 
to recover was no longer a company interest or a company claim, but each share- 
holder must seek his own separate remedy. In the case of a solvent, going 
company, it was not explained to us whether, when eacii shareholder recovered 
his part of the lost company funds, he was then to restore it to the coffers of the 
company, or to retain it as his own property. On the former supposition, the 
circuitous, fragmentary, and vexatious mode of recovery suggested, seems little, if 
at all, short of a self-evident absurdity. 

It appears to the CourD that when damage has been sustained by the company, 
through acts of the directors, for the consequences of wliich they are legally 
responsible, the company is, primarily at least, the party to sue the directors for 
reparation, to the effect of restoring the company's estate against the loss it has 
sustained, whatever may be the nature otherwise of the acts of the directors 
inferring such liability. 
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In this summons the fraudulent malversation of the directors is charged as a January and 
delict against the company, and the loss thence arising is alleged to he a loss March 1K60. 
sustained by the company, in the gradual but rapid diminution, and finally t^ie ^^"^'^^^ ^^^"^ 
total extinction, of its original capital, and of the greater part of its assets Of ^ Douglaa,&c 
what eonset|uence is it in such a case to say, that the malversation of the directors ' 
has been so gross, that even an individual shareholder, whose shares have been 
annitiilated, and who has been sitbjeetod to personal liability beyond the amount 
of his shares, might, if necessary, have direct action against any one of the peccant 
directors, for reparation of his personal loss? Does that destroy the company's 
claim, or displace the essential elements of that claim — loss of the company's funds 
resulting from breach of trust committed against the company — damjiun cum 
injuria to the company ? 

If the views now stated be well-founded in the case of a solvent company 
carrying on business, they are even more clearly apjilicable to the case of a 
company insolvent and winding up. For in the latter ease it is not the partners 
merely who are interested in the restoration of the embezzled funds of the 
company, or in the liability of the defaulting directors to make good the losses 
produced by their fraudulent malversation. The creditors, and such of the 
contributories as are not partners, have equally an interest, and their interest can 
be represented and maintained only by the liquidators suing in name of the 
company. Whether there are in this case creditors still unpaid, or contributories 
who are not partners, is immaterial. It is sufficient for the present purpose that 
such interests may exist, and if they exist, must be represented by the liquidators. 

One important and sound distinction has been talten, between acts of the 
directors, which a general meeting of the shareholders might have ratified, or 
adopted, or forgiven, and such acts as are libelled in this summons, which could not 
be ratified by the company. In the former case, it is clear that the company alone 
could sue for redress. In the latter, TuUoch v. Davidson is an authority to show 
that in certain circumstances individual shareholders may sue. 

From this distinction, and its admitted consequences, the defenders seek to infer 
that, as in the latter case, neither the company, nor any majority of shareholders, 
however great, could discharge the claim, so as to effect a dissentient minority, so 
neither can the company prosecute or recover. But this argument rests on a 
fallacy, arising from a mere equivocal use of words. For in the latter case, equally 
as in the former, the company is fully entitled to discharge the claim, just as any 
mandatory may discharge, on payment, which is the true test of the right to sue 
and recover ; and all that is or can be meant by saying, that, in the latter case, - 
the company' cannot discharge the claim, is that they cannot abandon or compro- 
mise the claim ; but a power of abandonment or compromise does not necessarily 
accompany the power to sue and recover; but is only occasionally, and, to be 
effectual, must be expressly, combined with it. 

The argument with which we are now dealing would probably never have been ' 
suggested or used, but for the occurrence of the two eases aiising out of the 
insolvency of the Aberdeen Bank, — Leslie v. Lunisden and Tuiloch v. Davidson. 
In these cases it was held, that where the company was not in a condition to 
prosecute the directors, for loss sustained by the company and its shareholders, 
through their fraudulent malversation,' an individual shareholder might bring his 
action to recover reparation for the damage buffered by him personally. But there 
is nothing in those cases to countenance the idea, that the company, if it had been 
in a position to do so, might not have sued for reparation in name of the company, 
and as representing the whole body of shareiiolders. 

In the opinion of the Court in Tuiloch v, Davidson, as delivered by Lord 
Cowan, it is said that " it is to mistake the nature of the claim made in this action, 
to view it as one in which the company might have insisted." This passage the 
defenders represent as an authoritative declaration, that the claim in the present 
summons is not one in which the company may insist. But it must be observed, 
that in the passage from which these words are quoted, the Court were dealing \ 
with the claim of one shareholder for reparation of damage sustained by himself 
personally, and the medium concludendi necessarily was the depreciation ' in value 
of his own shares as a piece of personal property. This was plainly an action in 
which, as laid, the company never could have insisted: and, that it v\ as in this 
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Jammry and view, and with this meaning, that the Court used the words just quoted, and so 
March 1860. much relied on by the defenders, is made clear by what immediately follows. " The 

WfistemBank^'^^^'^'^ ^'^^ ^ ^^^^ ^^^^^ company, but for 

T Douo-!as,&;e.^°^^ damage alleged to have been suffered by the pursuer's author personally 
and individually, through the wrongous actings of the defenders' predeoessors." 

The argument of the defenders, therefore, in this last branch of it, derives no 
support fi'om those previous eases. All that they decide is, that in such circum- 
stances as there occurred, a claim at the instance of an individual shareholder may 
be prosecuted against directors in the position of the present defenders. But we 
are of opinion, that such a decision does not at al! interfere with the proper and 
primary character of this claim, as a claim to be prosecuted by the company and 
. its liquidators, for the benefit of all concerned, whether creditors, partners, or con^ 
■ tributories. What circumstances will be sufficient to justify individual shareholders 
to raise actions to enforce such liability for their separate interests, the Court have 
at present no occasion to inquire. If the company be in the field prosecuting the 
claim for the benefit of all concerned, there seem to be strong reasons against 
entertaining, at the same time, actions at the instance of individuals. But it will 
be time enough to dispose of such questions when they arise. All that we decide 
at present is, that the company and its liquidators have a good title to sue. 
The Court therefore adhere to the interlocutor of the Lord Ordinary. 
LoBB Wood was absent. 

The following interlocutor was pronounced : — "Edinburgh, 16th March 
1860. — The Lords having considered the reclaiming note for Thomas 
Dunlop Douglas and others, against Lord Kinloch's interlocutor of 
23d February 1860, and heard counsel. Refuse the desire of the re- 
claiming note, and adhere to the interlocutor reclaimed against : rin4 
the respondents entitled to the expenses incurred by them since the date 
of the Lord Ordinary's interlocutor ; allow an account to be given in, 
and remit to the Auditor to tax and report : And in respect the whole 
preliminary pleas of the defenders have now been disposed of, remit 
to the Lord Ordinary to proceed forthwith to have the record com- 
pleted and closed, and thereafter to proceed with the cause as shall 
be just; with power to his Lordship to decern for the expenses to 
which the respondents have now been found entitled." 
Mr Dunlop Douglas, along with some of the other defenders, presented 
a petition for leave to appeal, in terms of 48 Geo. III. e. 151, sect. 15, and 
6 Geo. IV. c. 120, sect. 5, against the interlocutors above mentioned. 

Argued for the petitioners; — The judgments in question had all been 
pronounced in an action for which admittedly there was no precedent. They 
involved questions of much nicety, arising in novel circumstances, for the 
most part under statutes still in a state of great immaturity, and affecting 
the competency of the whole proceedings. One of these questions — viz., 
the question as to the competency, under the Act of 1857, of registering a 
company which had ceased to carry on business, merely for the purpose of 
winding up — had caused a difference of opinion among eminent judges in 
England. Another, as to the effect of the Act of 1858, had given rise to a 
difference of opinion between the only two Lords Ordinary in this Court 
before whom the question had been raised. And a third, as to the title and 
authority of the liquidators, under their statutory powers, to sue this action 
in name and on behalf of the company, was a question of the utmost general 
importance, now raised for the first time, and certainly of considerable diffi- 
culty. The decision upon this last question, if the defenders were right in 
their view of the true import of the judgment of the House of Lord in the 
case of Tulloch v. Davidson, pronounced so recently as 23d February, must 
be ultimately overturned ; and if it was to be overturned, it was the interest 
of the shareholders as well as of the directors that it should be overturned 
at once. ■ It had been maintained by the pursuers, and it seemed to he im- 
plied in the judgment of the Court, which was to the effect that the com- 
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pany was, " primarily at least, the party to sue the directors for reparation," January aod 
that, so far as regarded the matters embraced in this summons, while this^^""*:^ ^^^^-^^ 
action in name of the company was going on, the shareholders individually WesternBaiJt 
could maintain no claim for their shares of the losses. It had not beenv.Douglas,&o. 
contended by the pursuers, and could scarcely be maintained, that the claims 
set forth in the summons belonged both to the shareholders and to the 
company. On the other hand, the judgment of the House of Lords seemed 
to import that, whatever the company or liquidators might do, the indi- 
vidual shareholders were entitled to maintain claims for reparation of all 
losses suffered by them individually through acts of the directors such as 
those described in the summons — these acts being such that the company 
could not ra*:ify them against a single dissentient. It was thus left 
extremely doubtful whether any judgment or verdict in this case would be 
res Judicata against the shareholders. It was in the highest degree expe- 
dient that the judgment of the Court, upon the title and authority of the 
liquidators on behalf of the bank as a registered company in course of wind- 
ing up under the Joint Stock Banking Companies Act to pursue this action, 
should be brought under the consideration of the House of Lords while the 
case of Tulloch v. Davidson (on the true import of which decision the ques- 
tion in this case very much depended) was fresh in the recollection of that 
most honourable House. This was the more expedient and necessary as an 
element existed in the present case which was not in Tulloch v. Davidson, 
viz., that the right, title, and power of tbe liquidators was strictly confined 
to that which might upon a sound construction be held to be expressly given 
by sections 90 and 104 of the Joint-Stock Companies Act, 1856, irrespec- 
tive of which no right or title to sue was pretended by the pursuers. The 
objection to the pursuers' title, as matter of statutory construction, went to 
this, that under these sections of the Act of 1856, taken in connection with 
section 19 of the Joint-Stock Companies Act, 1858, the right, title, and 
power of liquidators to sue for claims in name and on behalf of the com- 
pany was co-extensive, in so far as regards the subject-matter of such 
claims, with the power given by tbe same sections to refer to arbitration and 
to compromise. The provisions as to compromise of company claims con- 
tained in sections 90 and 104 of the Act of 1856, section 16 of the Act 20 
& 21 Vic, cap. 14, and section 19 of the Act 21 & 22 Vic, cap. 60, served to 
show to what matters the liquidators' powers to sue, equally as their 
power to compromise, must be held to be confined, viz., to claims which 
tfie company in general meeting assembled can deal with on the footing of 
transaction and compromise, to the entire exclusion of any after question at » 
the instance of individual shai-eholders. On the whole, the case was one in 
which the Court, acting in the spirit of the statutes, which imposed ilpon 
the Judges the delicate duty of granting or refusing leave only for the pur- 
pose of checking frivolous and obviously improper appeals, ought to grant 
leave. 

The pursuers opposed the petition on the ground that the pleas were all 
dilatory pleas, discussed before making up a record, and that the intention of 
the Acts was to prevent appeals upon such defences at this stage of a 
cause. 

Lord Justice-Clbrk I am for refusing this petition. I quite agree that tlie 

duty of disposing of an application of this kind is a delicate duty. At the 
same time, we cannot forget that the Act 48 Geo. III. c. 151, was passed in order 
to cure a great and intolerable evil. That statute enacted (sect. 15) that it should 
no longer be competent to appeal against any interlocutory judgment except (1.) 
with the leave of the Division pronouncing such interlocutory judgment, or (2.) 
in cases where there was a difference of opinion among the Judges. In this 
provision it is not contemplated that the Court should always grant leave ; and, 
therefore, it aeems to me that what the legislature vkaut was, that leave should 
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January and be granted only in cases in whicli there should be some great anil pressing expedi- 
March 1860. ency in allowing a party at once to obtain the judgment of the House of Lords. 
Western°Bank ''^'^^''^^"^'"^ lay on the petitioners asking leave to appeal to shew some special 
V. DouD-las Sic. cause why leave should be granted ; and the only question in this case is whether 
sufficient cause has been shewn. 

Now, the magnitude of the case and of the interests involved, and the difficulty 
and novelty of the questions raised, do not appear to me to be conclusive reasons 
for granting leave. The more important a cause is, the more reason there is for 
despatch. There may be unquestionably eases in which a party has a very special 
and peculiar interest to have the judgment of the Court taken to appeal on a ]>iir- 
ticular point, which may be conclusive of the matter between him and his opponent 
and may end the cause. But the mere circumstance of the party having a great stake 
in the case leads only to this result, that he and his opponent have a common interest 
in despatch. There may be an interest in one of the parties to obtain delay, but there 
can be no legitimate interest in delay on either side. In granting this petition for 
leave to appeal, we should necessarily be inflicting on one of the parties the injury 
which arises from indefinite delay. Now, bow do the petitioners propose to get 
over this difficulty ? They refer to the ereat interests at stake, and to the novelty 
of the points raised. As to the novelty of the questions which have been raised, 
we must look to the statute in order to see how far that is a ground for demanding 
leave to appeal. The statute indicates that when tliere is a difference of opinion 
among the Judges, it is reasonable to suppose tiiat the case is attended with such 
difficulty that it is matter of ex])ediency that the question should be decided by 
the House of Lords before proceeding farther, and it enacts accordingly. I cannot 
doubt that the legislature, in making the provision for giving leave to appeal, meant 
only that leave might be granted even where tiie judgment was unanimous, if the 
Judges had had difficulty, or had come to the same conclusion on different grounds. 
In such a ease I think it would be quite right, and quite in accordance with the spirit 
of the statute, that leave to appeal should be granted. I can only say, that so fni- 
as I can see there is no such ground for granting leave to appeal in this case ; for 
with reference to ailthe points urged before us, I do not suppose any member of the 
Court ever entertained any doubt as to tlie judgment to be pronounced. Indeed, as 
to the first plea which was brought before us, we are now candidly told by the peti- 
tioners that it was not stated by them, with the expectation of its being sustained, 
but for the purpose of extracting the opinion of the Court on a matter not formally 
before it. As to the other pleas, I am not going too far when I say that, judging 
from that candid admission as to the first, it appears to me probable that they may 
have been stated with equally little expectation of success. They look to nie, some 
of them at least, very like dilatory pleas, in a popular as well as in the technical 
sense. Now, it seems to me that it is the duty of the Court, looting to the interests 
of the pursuers of this action, and to the interests of the defenders themselves, if 
they knew their true interests, not to grant delay. And, on the whole, I have no 
hesitation in thinking that this is not at all the kind of ease in which we should 
grant leave to appeal, and postpone the preparation of the cause for being tried on 
the merits for an indefinite period of time. 

Lord Cowan. — The duty intrusted to the Court, of granting or refusing leave 
to appeal, is in many cases one of delieacy, and its discharge attended with diffi- 
culty; and in this case the difficulty is increased by the magnitude of the interests 
at stake. The discretionary power of the Court must be exercised with due regard 
to those interests. Clear it is that all the pleas which have been disposed of may 
be ranked as dilatory pleas. It appears to me, therefore, that this application must 
be disposed of under the provisions in the Act of George IV. and not under those 
of the Act of George III. Under the provisions of the Act of George IV., in re- 
ference to interlocutors disposing of dilatory defences, not even a difference of 
opinion on the bench would entitle the parties to appeal. It is left to the Coui't, 
even in that state of matters (this Act in that respect differing from the former), to 
decide whether an appeal should be permitted or not, these dilatory defences being 
specially reserved for judgment by the House of Lords after the merits of the case 
have been decided. 

Now, have sufficient grounds been stated to establish that we ought to grant 
leave, at this early stage of the case, to entei' an appeal ? I ibink not. 1 have read 
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this petition with great attention, and was piivtieularly struck with tlie argument at January and 
pages 9 and 10, which made a great impression on my mind; for I can well see March I860, 
that the defenders may have a vast interest in having it settled now whether this ^^quidators of 
is a claim wliich the company may authorise to be compromised. But we are not ^, ooun-ias &'c 
called upon to express any opinion upon the question whether such power is in the " ' 
company or not, and our refusal of this application will not touch that question. 
But, great as the interest may be which the petitioners may have to have that 
settled, I do not feel that it is a ground for granting leave to appeal against the 
judgment dealing witli those dilatory defences, opposed as the application is by the 
pursuers on the grounds of the great delay which would be thereby caused in the 
preparation of the case ; and the views of the Court in disposing of the case having 
been so clear and unanimous. 

I wish, however, to guard myself in this respect. It does not follow that because 
we refuse leave to appeal now, an application for leave to appeal at a subsequent 
stage of the cause, wheu we have the case upon a closed record, may meet the samci 
fate. 1 do not express any opinion on that point. The very case mentioned in 
the discussion, that of tlie Scots Mines Company, shows how anxiously the Court 
have considered such applications. That case came before us in 1855, on a re- 
claiming note from a judgment of the Lord Ordinary, by which certain important 
pleas were repelled. We adhered to that judgment, and refused an application 
for leave to appeal; and then the parties, taking the matter into their own hands, 
entered an appeal, and the House of Lords has now discharged that appeal as in- 
competent, and the case has come back to be preceded with here. 

On the whole, I cannot think that we would be justified, in the present case, in 
delaying the procedure necessary to bring this case into a position to be ready for 
trial ; nor can I see that the magnitude of the interest which the defenders have at 
■ stake should induce us to grant this application, and so to stop procedure in tliis 
preliminary stage of it. 

Lord Benholme concurred with the Lord Justice-Clerk. 

LoKD Wood absent. 

The Court pronounced the following interlocutor: — "Edinburgh, 
20th March 1860. The Lords having considered the petition of the 
defenders for leave to appeal, refuse the desire of the said petition, 
find the respondents entitled to the expense of this discussion, and 
remit to the auditor to tax and report." 

Morton, Whitehbaii, & Gkeiq, W.S., Pursuers' Agents. — CniiYNE & Stu4Rt, W.S. ; Jameb 
Webster, S.S.C. ; Hosne & Rose, W.S. ; Muhsat & Beith, W.S. ; Tods, Murray, & 
Jameson, W.S,, &c.. Defenders' Agents. 

John Inghs, Pursuer. — Gordon — Anderson. Jan,21, i«60.' 

T. DuNLOP Douglas, James Baird, George Burns, James ^^unlop, j^^^^ "^~g^g . 
Thomas M'Call, Thomas Douglas Graham, and Thomas Gray and March 20) 
Buchanan, Defenders. — Lord-Adv. Moncreiff — Sol.-Gen. Maitland — 1860. 
Patton — Toung —Horn — Hector — Fraser — 3JiUar — Giford — Clark — j^^jj^ ~ " 
Lee., Douglas' and 

Bank — Partnership — Joint Stoch Company — Process — Summons — Defences — ^^^l^ers. 
Parties not called — Relevancy — Fraud. — A. party purchased shares in a joint-stock 
banking company ; and a month or two afterwards the bank was forced to stop 
payment, and the company registered itself under the Joint-Stock Banking Com- 
panies Act, 1857, and resolved to wind up its affairs. It was discovered that great 
losses had been sustained, and calls were made on the shareholders to enable the 
company to meet its liabilities. Tlie party raised an action against the com]>any 
and liquidators, and also against seven individuals, six of whom were alleged lo 
have been directors at the date of the last two annual reports, and one had been a 

* Por convenience sake, and in order that it may immediately follow the pre- 
ceding case, this case is re])orted of this date. There were other actions of the 
same nature at the instance of Wilson and Landale, two other sharetiolders of the 
Western Bank, who purchased shares respectively in 1856 and 1857. In these 
actions similar judgments were pronounced. This was dealt with as the leading case. 
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Nov. 16, 1859, director down to the date of the former of these reports. He concluded for 
and March 20, (declarator, that he was not a shareholder, and was not liable in payment of the 
l^^^.- calls ; and, " in the event" of being found liable in payment of tlie calls, for decree 

Dmiglas and !igainst the seven directors, as individuals, conjunctly and severally, or severally, or 
Others, otherwise, according to their several liabilities, as might be determined in the 
course of the process, ordaining them to relieve him of all calls and liabilities in 
respect of his shares, and to pay him the price he had paid for these ; or other- 
wise, to pay him a sum of damages on account of losses sustained through his pur- 
chase of siiares. He alleged that he had entered into the purchase in reliance 
on the last two balance-sheets and reports, and in the belief that the dividends 
thereby declared were payable out of realised profits ; that these balance-sheets and 
reports were in various respects false and fraudulent ; that previous to either of 
these balance-sheets and reports, losses had been sustained by the bank to such an 
extent as to work a dissolution of the company under the contract of copartnery ; 
and that " all and each or one or more " of the directors and the manager who made 
up these last two reports, had been aware of, and had fraudulently concealed, the 
losses, and had fraudulently misrepresented the state of affairs ; or, if ignorant of 
the false and fraudulent character of the balance-sheets and reports, had acted 
fraudulently in representing therein that they had examined the state of affairs, 
while they had not done so, as was their duty under the contract of copartnery, 
which was set forth at length. Before a record was made up, he abandoned the 
declaratory conclusions, and he also abandoned the whole action, in so far as against 
the company and liquidators; and the action was dismissed as against them. None 
of the directors for the previous years were called as defenders, although the pre- 
vious balance-sheets and reports were also alleged to have been false. Nor was 
the manager called, although ex officio a director, and although all the statements 
in the condescendence were appHed to him equally with the defenders. The pursuer 
having put in a minute to the effect that he did not maintain the action on neglect 
or violation of duty, apart from fraud; — Held (1.) That a plea that all parties in- 
terested had not been called was untenable ; (2.) That, although certain state- 
ments directed against the existence of the company, and the liability of the pur- 
suer as a shareholder, were still insisted in on record after the declaratory con- 
elusions had been abandoned, the action was not so inconsistent and contradictory 
as to warrant dismissal; (3.) That the action was not irrelevant by reason of 
the alternative nature of the averments of knowledge ; but (4.) That the condescen- 
dence was defective in specification, and was encumbered with averments inapplicable 
to the case as altered, and that it was necessary a new record should be made up. 

Proeess~Jwry Trial — Issues. — Observed (1.) That the case, as stated on record, 
was unsuitable lor trial upon a general issue of fraudulent inducement; (2.) That 
it was one in which specific damages ought to be scheduled. 

Question. — (1.) Whether there were materials on record for an issue on the alter- 
native of ignorance, on the part of the defenders, of the false and fraudulent 
character of the balance-sheets and reports? (2.) Whether the action, with any 
admissible alterations on the condescendence, would be relevant? 

IsT Division. In the month of October 1857, John Inglis, residing at Brunstane Mill, 
Lord Kinloch. near Musselburgh, purchased certain shares of the capital stock of the 
^" Western Bank of Scotland, at the prices of L.74 and L.7i per L.50 share. 

The bank suspended payment on 9th November following, and thereafter 
the company was registered under the Joint-Stock Banking Companies Act, 
1857 ; a resolution to wind up voluntarily was passed, and liquidators were 
appointed, by whom calls of L.25 and L.lOO per share respectively were 
made upon the shareholders, including Mr Inglis as one of them. 

On 8th November 1858 this action was raised by Mr Inglis against the 
company and its registered officer and liquidators, " and also against Thomas 
Dunlop Douglas, merchant in Glasgow, now or formerly deputy-governor of 
the said bank, and director or acting director thereof; James Baird, iron- 
master, Gartsherrie, near Glasgow; George Burns, merchant in Glasgow; 
James Dunlop, of Clyde Iron Works, Glasgow: Thomas M'Call, merchant 
in Glasgow; Thomas Douglas Graham, merchant in Glasgow; and Thomas 
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Gray Buchanan, of Scotston, Glasgow, all now oi- formerly directors of theN^ov. 16, 1859, 
said Western Bank of Scotland, as individuals." and Marcii20, 

The conclusions of the summons were that it " should be found and de-ingUsv. 
Glared, by decree of our Lords of Council and Session, Primo, That at and Douglas and 
prior to the annual general meetingVif the shareholders of the said bank, 
held on 24th June 1857, the said bank or banking company, by^reason of 
the loss of a sura exceeding one-fourtb part of its advanced capital and 
stock, was ipso facto dissolved and ceased to be a subsisting company; 
Secundo, Tliat the pursuer is not liable for, and is not bound to make pay- 
ment to the said Robert Lumsden and others, as liquidators aforesaid, or to 
the said Western Bank of Scotland, or to any other party or parties for be^ 
hoof of the said liquidators or bank, of the sum of L.500, being the amount 
of the second instalment of a call or contribution of L.25 per share on forty 
shares of stock of the said bank, made by the said liquidators on the pursuer, 
and payable on 1st June 1858 ; or of the sum of L.4000, being the amount 
of a call or contribution of L.lOO per share on said forty shares of stock of 
the said bank, made by the said liquidators on the pursuer, and payable at- 
1st JSTovember 1858, or of any call or contribution, or sum whatsoever, for 
or in respect of the shares foresaid: And in the event of the pursuer being 
found liable in payment of the said sums of L.500 and L.4000, the said 
defenders, Thomas Dunlop Douglas, James Baird, George Burns, James 
Bunlop, Thomas M'CaJl, Thomas Douglas Graham, and Thomas Gray 
Buchanan, as individuals, ought and , should be decerned and ordained, by 
decree of our said Lords, jointly and severally, or severally, or otherwise 
according to their respective Habilities, as the same may be ascertained in 
the courst of the process to follow hereon, to free and relieve the pursuer of 
the said principal suras of L.500 and L.4000, with interest thereon; and 
further, to free and relieve the pursuer of all further calls and liabilities to 
■which he may be subjected by and through his purchase of said shares; and, 
if necessary for that purpose, the said defenders ought and should, by 
decree foresaid, be decerned and ordained, conjunctly and severally, or 
severally, or otherwise according to their respective liabilities as aforesaid, 
to make payment to the pursuer of the said sums of L.500 and L.4000, with 
interest thereon at the rate of five per centum per annum, from the said 1st 
day of June 1858, and 1st day of JS^ovember 1858 respectively, till payment, 
reserving the pursuer's claim for any further relief as above concluded for- 
Further, the said Western Bank of Scotland, and the said James Simpson 
Fleming, the registered public officer thereof as representing the same, and 
for behoof thereof, and also the said Robert Lumsden, James Simpson ' 
Fleming, Charles Gairdiier, and Samuel Raleigh, as representing or claiming 
to represent the said bank, as liquidators foresaid, and the said Thomas 
Dunlop Douglas, James Baird, George Burns, James Dunlop, Thomas 
M'Call, Thomas Douglas Graham, and Thomas Gray Buchanan, as indi- 
viduals, ought and should be decerned and ordained, by decree foresaid, 
conjunctly and severally, or severally, or otherwise according to their re- 
spective liabilities as aforesaid, to make payment to the pursuer — (1.) Of 
the sum of L.1492, 10s. sterling, being the amount or price paid by the pur- 
suer on or about the 21st day of October 1857 for twenty of the said forty 
shares of the Western Bank, and of the sum of L.1420 sterling, being the 
amount or price paid by the pursuer on or about the said 21st day of 
October 1857 for the remaining twenty of the said forty shares of the said 
bank, with interest at the rate of five per cent per annum on the said sums 
of L.1492, 10s. and L.1420 respectively, from and since the said 21 st day of 
October 1857 till paid; (2.) Of the sum of L.500 sterling, being the first 
instalment of the said call of L.25 per share on the said forty shares, pay- 
able on the said 1st day of March 1858, with interest thereon at the rate of 
five per centuin per annum from and after the said 1st March 1858 until 
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^oj' lB, 1859, payment: Or otherwise, the said Western Bank of Scotland, and the said 
1S60 T^™^^ Simpson Fleming, the registered public officer thereof, as represent- 

Ingii'sv. ing the same, and for behoof thereof, and also the said Eobert Lumsden, 
Douglas and James Simpson Fleming, Charles Gairdner, and Samuel Raleigh, as repre- 
senting or claiming to represent the said bank as liquidators foresaid, and 
the said Thomas Dunlop Douglas, James Baird, George Burns, James 
Dunlop, Thomas M'Call, Thomas Douglas Graham, and Thomas Gray 
Buchanan, as individuals, ought and should be decerned and ordained, hy 
decree foresaid, conjunctly and severally, or severally, or otherwise accord- 
ing to their respective liabilities as aforesaid, to make payment to the pur- 
suer of the sum of L.12,00U sterling, or such other sum, more or less, as 
may be ascertained in the course of the process to follow hereon, to be the 
amount of the loss and damage sustained, or which may yet be sustained by 
the pursuer, by and through his purchase of the said shares, and payment 
of calls and other liabilities arising from said shares, with the interest 
thereof, at the rate foresaid, from the date of citation hereto, and in time 
coming till payment." 

On 21st January 1859, and before revisal, the following minute (No. 19 
of process) was lodged by the pursuer; — "Anderson, for the said pursuer, 
stated, that with reference to a judgment recently pronounced by Lord 
Kinloch, Ordinary on the Bills, in a suspension presented by him against 
the liquidators of the Western Bank of Scotland, called as defenders in the 
present action, he hereby abandoned the declaratory conclusions of the pre- 
sent action, and also the remaining conclusions thereof, in so far as directed 
against the Western Bank of Scotland, and James Simpson Fleming, the 
registered public officer thereof, and against Robert Lumsden, James Simp- 
son Fleming, Charles Gairdner, and Samuel lialeigh, as liquidators foresaid, 
and he consented to the said defenders being found entitled to expenses; 
but he reserved in full force and entire the whole petitory conclusions of 
the action, in so far as directed against all the other parties called as de- 
fenders therein, as well as the whole of the statements made by the pursuer 
in his condescendence, as applicable to and supporting such conclusions, 
and his pleas in law, in so far as relating to such defenders." 

On 1st February thereafter, the Lord Ordinary, " in respect of the 
minute, ISo. 19 of process, allows the pursuer to abandon the present 
action, in so far as directed against the Western Bank of Scotland, and 
James Simpson Fleming, the registered public officer, and against Kobert 
Lumsden, James Simpson Fleming, Charles Gairdner, and Samuel Raleigh, 
as liquidators of said Western Bank of Scotland, in terms of 6 Geo. IV.^ 
chap. 120, section 10 ; dismisses the action in so far as regards said parties, 
and decerns : Finds the said defenders entitled to expenses ; allows an 
account thereof to be lodged, and remits to the Auditor to tax the same, 
and to report : Farther, on the pursuer's motion, allows revised condescen- 
dence to be received to-night, and appoints revised defences for the remaining 
defenders to be lodged within three weeks, reserving all preliminary pleas 
in law." 

Thereafter, a record was made up, in which the pursuer, after settino- 
forth the provisions of the contract of copartnery (for which see p. 5), 
alleged, — (Cond. 15.) "The business of the company thus constituted 
under the original contract of copartnership, and subsequent deeds of 
accession, continued to be prosecuted from the period of its forma- 
tion, during successive years, down to 1847. Yearly reports of a very 
favourable kind, in which it was alleged that there had been a large 
and steady increase of business, and of profits realised, were submitted liy 
the directors to the annual general meetings of shareholders. During these 
years, calls were from time to time made on the shares. The amount of 
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profits realised each year was, in the reports, stated to be sufficient to yield Nov. 16, 1859, 
dividends varying from 4 to 8 per cent, ou the amount of stock, and to^°^^*^^'=1^2o, 
admit of considerable sums being annually carried to a reserved or sinking in„]ig ^ 
fund. The ' report laid before the siiareholders in June 1842 stated that Douglas and 
losses to a considerable amount, and more particularly at Paisley, had been*'''*^"- 
sustained — the total amount falling to be provided for being nearly 
L.20,000 — of which the directors reported that fully L, 13,000 had been 
met by profits from business, and the remainder from the sinking fund, 
(Cond. 16.) In the report by the directors laid before the shareholders at the 
annual general meeting held on 28th June 1848, allusion was made to the 

vear which had passed, as one of unexampled difficulty and distress 

' The directors, however, said they were prepared to show that the bank is 
not only in a position to meet the losses which have been sustained without 
any serious effort, but at the same time to pay a dividend equal to that 
declared at last meeting.' In order to meet the losses referred to, a sum of 
L.7o,000 was withdrawn from the rest or sinking fund, — which in the 
directors' report tabled to the general meeting in the previous year had 
been stated to amount to L.375,000, — leaving a balance at the credit of the 
said rest or sinking fund of L.300,000. The amount thus withdrawn was 
transferred to another account kept in the books of the company called the 
guarantee fund. {Cond. 17.) In the reports by the directors for subsequent 
years, the business of the bank was generally represented as in a [irosperous 
state, and considerable sums of profit were stated to have been realised, from 
which dividends were paid. The balance-sheets of the company, made up 
and submitted by the directors to the shareholders, for these years, ex- 
hibited a large surplus of assets, and considerable sums at the credit of the 
guarantee and of the sinking funds, and large additions were, year by year, 
made thereto. The pursuer has reason to believe that these reports gave a 
false account of the position of the company." (Cond. 18 set forth the 
appointment of Mr Taylor as manager.) (Cond. 19. This article related 
entirely to Mr Dunlop Douglas, and after setting forth that he had held 
the office of deputy-governor from 1837, and had throughout acted as a 
director) — " The balance-sheets of the company, and reports of the direc- 
tors, made up and framed, and reported to the annual general meetings of 
proprietors during his tenure of office, and more particularly those for the 
year 1856 and 1857, were so made up and framed, and reported to the said 
"annual general meetings of shareholders for these years, under his direction, 
and with his full sanction, knowledge, and approbation. All the averments 
made in this condescendence in regard to the ordinary directors of the said 
bank have reference and apply to the said Thomas Dunlop Douglas. 
(Cond. 20.) A balance-sheet was made up in May 1856 by the defenders 
Thomas Dunlop Douglas, and by James Baird, George Burns, James 
Dunlop, Thomas M'Call, Thomas Douglas Graham, and Thomas Gray 
Buchanan, who were ordinary directors of the company for the time, and 
had been so for the year preceding, acting by themselves and along with 
the said John Taylor, as manager foresaid. The substance of this balance- 
sheet was reported by the said defenders above named and by the manager 
to the annual general meeting of the shareholders of the company, held on 
25th June of that year. The surplus assets of the bank were, in the said 
balance-sheet, represented to amount to the sum of L.l, 958,110 15 10 
Being paid-up capital, . . L.1,500,000 

Guarantee fund, . . 78,661 2 1 

^ Best, .... 184,000 

3,762,661 2 1 



Showing an apparent profit for the year of 



L.195,449 13 9 
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Nov. 16, 1859, Which the said directors proposed to dispose of as foUowa : — ■ 

1860^^^°"^ 2**' Amount set apart to pay dividend at 

ingiis V. 9 per cent, on capital, L.135,000 

Douglas and Less income tax, Is. 4d. 

Others. per L., . . 9,000 

L.126,000 

To be carried to rest, . . 31,000 

„ guarantee fund, . 38,449 13 9 

L.195,449 13 9 

Appended to that balance-sheet was a doequet subscribed by the said 
Thomas Gray Buchanan, Thomas M'Call, George Burns, and James Dun- 
lop, on behalf of themselves and the other directors above named, in the 
following terms : — ' In terms of the contract of copartnership of the Western 
Bank of Scotland, we, the subscribers, the ordinary directors thereof, have 
examined the abstract of the bank's affairs, and are satisfied with the same. 
And we do hereby declare this balance-sheet to be a faithful and correct 
analysis and statement thereof, as made out by the principal accountant of' 
the bank. In witness whereof, we have subscribed this doequet, written by 
John Buchanan, secretary of the bank, at Glasgow, the 25th day of June 
1856.' (Signed) ' T. Gray Buchanan, Thos. M'Call, G. Burns, James Dun- 
lop.' {Cond. 21.) In the report for the said year ending in June 1856, pre- 
pared by the defenders above named, directors of the said bank for the time, 
and by the said John Taylor, as manager foresaid, and laid before the share- 
holders at their annual general meeting held on 25th June 1856, allusion 
was made to the stringent measures adopted by the Bank of England to 
prevent the recurrence of a monetary crisis similar to that of 1847 ; to the 
rise of discount as ' largely increasing banking remuneration, but jeopardis- 
ing and injuring the mercantile and manufacturing interests, by checking 
enterprise, and eating not only into profits but capital. The report pro- 
ceeded to say, that ' while, therefore, the progress of the bank has been most 
satisfactory, and the result of its business eminently successful, the past 
year has not been without its anxieties and difliculties.' ' The net profits 
of the past year, after payment of all expenses, and providing for bad and 
doubtful debts,' were stated to be . . . L.166,110 15 10 

Out of which the said directors proposed to pay a divi- 
dend at the rate of 9 per cent per annum, — being an 
increase of 1 per cent over that paid for the previous 
year, — requiring ..... 135,000 

Leaving, as was alleged, a surplus of . L.31,110 15 10 

to be carried to ' Rest,' which at last balance was stated to be L.184,840, 
Is. lid., and would, by that addition, stand at L.215,950, 17s. 9d., and 
which sum was represented by the said directors to be the accumulated 
pro6ts of the bank, as at that period, after payment of dividends. As justi- 
fying the payment of so large a dividend, the directors proceeded to state 
that, ' while admitting it to be their paramount duty to maintain the sta- 
bility of the bank, and the permanent value of its stock by insuring as far 
as possible the payment of an equable rate of dividend, they conceive this 
primary object to be effectually secured by the position which the bank has 
now attained, and the power it has acquired in the amount of its capital, 
circulation, deposits, and rest, forming an aggregate of L.9,000,000 sterling; 
and they feel bound to recognise the right of existing proprietors, especially 
those possessing merely life interests, or solely dependent on present income, 
to participate in the profits, as they are made and declared from year to year.' 
(Cond. 22.) A balance-sheet was also made up in May 1857 by the defenders 
the said Thomas Dunlop Douglas, and by George Burns, James Dunlop, 
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Thomas M'Call, Thomas Douglas Graham, and Thomas Gray Buchanan, — Nov. 16, 1859, 
who were the ordinary directors of the company for the time, and had been ^^J^^''*^*^ 
so for the year preceding, acting by themselves and along with the said John j,|„iis v_ 
Taylor, as manager foresaid. The substance of the said balance-sheet was Douglas ard 
reported by the said defenders and manager to the annual general meeting C'tliei's. 
of the shareholders of the company, held ou 24th June of that year. In that 
balance-sheet the nett profit for the year was stated to be L.200,826 5 6 
Which the directors proposed to dispose of as follows 
Amount set apart to pay dividened at 9 per cent on 

capital . L.135,000 

Less income-tax at 7d. 

per pound . 3,937 10 

L.131,062 10 

To carry to rest . . 11,777 3 3 

guarantee fund . 57,986 12 3 

L.200,826 5 6 

Appended to this balance-sheet was a docquet signed by the defenders, 
George Burns, James Dunlop, Thomas M'Call, and Thomas Gray Buchanan, 
on behalf of themselves and the other directors, in the following terms : — 
' In terms of the contract of copartnership of the Western Bank of Scot- 
land, we, the subscribers, the ordinary directors thereof, have examined the 
abstract of the bank's affairs, and are satisfied with the same; and we do 
hereby declare the balance-sheet to be a faithful and correct analysis and 
statement thereof, as made out by the principal accountant of the bank. 
In witness whereof, we have subscribed this docquet, written by John 
Buchanan, secretary of the said bank, at Glasgow, the 24th day of June 
1857.' (Signed) 'G.Burns. James Uunlop, Thomas M'Call, T.Gray 
Buchanan.' (Cond. 23.) In the report for the said year ending in June 
1857, prepared by the defenders above named, directors of the said bank 
for the time, and by the said John Taylor, manager foresaid, and laid before 
the shareholders at their annual general meeting held on 24th June 1857— 
being the last report submitted by them previous to the stoppage of the 
bank, — the said defenders stated, that ' while the discount and loan depart- 
ment of the bank have been very remunerative, a relatively high rate on 
deposits has necessarily been allowed, and the profit and loss account 
thereby materially affected.' 

The nett profits of the year were stated to be L 145,826 5 6 

' Out of which the directors proposed to pay a dividend 

at the rate of 9 per cent per annum, requiring . 135,000 



And to carry the surplus, which was alleged to be . L.10,826 5 6 
to the ' Rest,' — which, at the balance for the previous year, was stated to 
be L. 215,950, 17s. 9d,, and it was alleged would, by that addition, there- 
after stand at L.226, 777, 3s. 3d. (Cond. 24.) The dividends proposed by 
the directors were, by the annual general meetings of shareholders of the 
company, held in June 1856 and June 1857 respectively, ordered to be 
paid, and were, except as regards the last moiety of the dividend for the 
year 1857, afterwards paid to the shareholders of the company ; the said 
meetings, in ordering payment of the said dividend, having proceeded on 
the reports of the said directors, submitted to them as aforesaid. (Cond. 
25.) The said reports, prepared and laid before the shareholders for the 
said years 1856 and 1857 by the said defenders, directors of the said bank 
for the time, and by the said John Taylor, manager thereof, were, or the 
substance thereof was, publicly made known by them and by other officials 
of the said bank, These reports, or a summary or abstract thereof, as well 
as of the resolutions of the meetings of shareholders of the company, held 



66 



WESTERN BANK CASES IN" 



Nov. 16, 1859,111 the months of June of the said years respectively, before which they were 
^"gp^^''^^^^'laid, were, by the orders or with the authority of the said directors, or with 
IngiisT. '■heir knowledge and approbation, published in the Glasgow Courier news- 
Douglas and paper, and other newspapers of large circulation published in Glasgow, and 
Others. ^^^^ Otherwise made known to the pursuer and the public generally. 

(Cond. 26.) In reliance on the truth and accuracy of the said balance-sheets 
and reports of the directors to the shareholders of the company, for the 
years 1856 and 1857, and in the belief that the representations and state- 
ments therein were true, and especially in the belief and reliance that the 
dividends for the said years declared, and paid as aforesaid, were earned 
and paid out of realised profits made by the said bank for the said years 
respectively, as stated and represented by the said defenders, acting as 
directors for behoof of the company at the times and for the periods fore- 
said, the pursuer was induced to make a purchase of shares in the said 
company. He accordingly, on the 15th October 1857, purchased from Mr 
William Colvin, Glasgow, twenty shares of L.50 each, of the company's 
stock, at the price of L.1492, 10s., being at the rate of L.74, 12s. 6d. for 
each share ; and he also, on 16th October 1857, purchased from Mr Colin 
R. Dunlop, Glasgow, twenty shares, at the price of L.1420, being at the 
rate of L.7I for each share, the said rates being the ordinary current price 
at which the said stock was tlien selling in the market. The said shares 
were offered to the bank at that sum, in the first instance, as provided by 
the contract of copartnery, but were declined by the directors, and they 
consented to the pursuer becoming the purchaser thereof. The pursuer 
having thereafter paid the price, transfers of the shares were prepared by 
the secretary, or other official of the bank, and the fees of the transfer were 
paid by the pursuer to the bank, and formed part of their funds. At the 
time of making the said purchases, the pursuer had no means of becoming 
aware of, or obtaining any knowledge in regard to the circumstances or 
position of the bank, except through and by means of the said reports, and 
the representations and declarations of dividend made by the bank and 
by the directors, the said defenders. The said Colin R. Dnnlop was a 
brother of the said James Dunlop, one of the ordinary directors of the 
l)ank for the time being ; and it has only now come to the knowledge of 
the pursuer that the said William Colvin was a party employed by or 
on behalf of the bank, or the "directors thereof, to hold shares belonging 
to them in trust for tfieir behoof, and to sell the same ostensibly for 
himself, but in reality for behoof of the bank, or its said directors. 
(Cond. 27.) It has since transpired and come to the knowledge of the pur- 
suer, and he now avers, that the statements contained in the said balance- 
sheets, as well as the statement'! and representations contained in the said 
reports submitted by the directors to the said annual general meetings of 
the shareholders and company in the years 1856 and 1857, on which the 
pursuer, in making his said purchase, relied as aforesaid, were false, and 
totally misrepresented the position and affairs of the bank ; that the com- 
pany, so far from being in a sound and prosperous condition — as it was 
therein stated to be during the years 1856 and 1857 — was at the time of the 
said balance-sheets respectively being prepared, and of the said reports 
respectively being made and published as aforesaid, and ever afterwards, 
truly in a state of tlie greatest embarrassment, and that its capital was 
wholly, or to a great extent, lost; that in place of the foresaid dividends 
being paid out of profits, they were paid from monies which ought not to 
have been appropriated to thai purpose, and that there were in reality no 
profits out of which any dividends could have been paid. (Cond. 28.) In 
the foresaid balances and reports there were included large sums as assets 
of the bank which could not be so regarded, but were truly of the nature of 
losses or debts and liabilities incurred or owing by the company. There 
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were incluiied in said balances and reports, as good assets of the company, Nov. 16, 1869, 
desperate and irrecoverable debts owing to the company to a ^ery large 
amount. After making the necessary deduction in respect of such losses, i^gii^ t, 
debts, and habilities, the capital of the bank, in place of being untouched, Douglas and 
and a surplus besides, as represented by the defenders as aforesaid, had been 
in reality altogether lost, or diminished and lost to a large extent, at the 
period of the annual balance in May or June 1856, and also at the period 
of the annual balance in May or June 1857. In particular, in the balance- 
sheet of the company's affairs reported by the said directors for the time to 
the annual general meeting of the shareholders held on 25th June 1856, the 
assets of the company were overstated to the extent of nearly one million of 
pounds sterling — debts to that amount owing to the bank of a desperate and 
irrecoverable character having been included as good assets in the various 
accounts comprised in the balance-sheet for that year, and from which 
accounts the balance-sheet was made up. There were included in the fol- 
lowing accounts respectively, debts of this description to the amount after- 
mentioned, or thereby — viz. in the ' sundry debtors ' account, L.350,501, 
13s. 6d. ; in the 'protested bills' account, L.26,633, 10s. 5d. ; in the 
' credit accounts,' L. 368,767, 6s. lid.; in the 'deposit accouiits,' £.18,799, 
4s. 5d. There were, besides, included in the said balance-sheet, balances 
which were irrecoverable and desperate, standing in the hooks of the Paisley 
agency, amounting to the sum of L.178,939, 18s. 5d., and at other agencies 
to the sura of L.38,326, Is. lOd., or thereby. Farther sums at the debit of 
account for bank-note paper, law expenses, as well as sums paid on taking 
up the business of other banks, amounting toL.43,013, 18s., were dealt with 
as assets, which could not be so regarded, but were truly of the nature of 
cash paid away. The total amount included in the said balance-sheet of 
bad and irrecoverable debts and other items which could not be regarded as 
available assets, amounted to no leas a sum than . L.1,024,981 13 6 
From which, even if there be deducted the value of 

policies of insurance held in securitv, estimated 

at L.66,000 



There remained, as the amount of such bad and irre- 
coverable debts, the sura of . . ' . . L.964,981 13 6 

Which being deducted from the amount represented 
as good and available assets, instead of there being 

a surplus of assets, as stated in the balance-sheet, of 1,958,110 15 10 



or thereby, the capital of J:he company had, from this cause alone, been lost, 
and that the guarantee fund, and the rest, or sinking fund, which were 
stated in the said balance-sheet respectively to have been, as at the period 
of the balance for the previous year, L.78,G61, 2s. Id, and L.184,U00, were 
also gone. (Cond. 29.) The balance-sheet of the company's affairs, made 
up and reported by the said directors for the time to the annual general 
meeting of shareholders held on 24th June 1857, continued to represent the 
said amount of bad and irrecoverable debts standing in the various accounts 
foresaid, as funds or assets of the company, except to the extent of 
L.125,804, 17s. 4d.; which sum — after a cursory examination of one ac- 
count, viz,, the sundry debtors' account, made by Mr James Simpson Fle- 
ming, then an officer in the service of the bank, down to the year 1851 — 
was written off, and the amount carried to the debit of, and deducted from 



60,000 



Left a surplus of only 

To meet proprietors' capital of 



L.993,129 2 4 
1,500,000 



Shewing that to the extent of 



L.606,870 17 8 
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""/m^' ""^ 8"^''^"*^" account, which was thereby reduced to the sum of L.17,120, 
18S0 manager and said directors for the time, defenders, were 

Inglis u. well aware that the said sundry debtors' account, down to 1857, and the other 
Douglas and accounts standing in the books of the bank, contained a much larger amount 
of had and irrecoverable debts than the amount so deducted. At the period 
when the balance-sheet for the year 1857 was made up, and at the date of 
the annual general meeting of shareholders held on 24th June of that 
year, the capital of the company had been encroached on and diminished 
still farther than at the corresponding period of the preceding year, the total 
amount thereof lost, as at May or June 1857, from the causes, and by 
reason of the existence of the large amount of bad and irrecoverable debts 
foresaid, and the increase thereof during the preceding year, amounting to 
greatly more than L.500,000. (Cond. 30.) By the loss of the said large 
amount of capital, which had taken place prior to the making up of the 
balance-sheet for the year 1856, and prior to the said annual general meet- 
ing of proprietos held in J une of that year, the circumstances emerged which, 
it was provided by the contract of copartnership, should operate as an ipso 
facto dissolution of the company. The loss of this amount of capital was 
known to all and each, or one or more, of the said directors, and to the said 
John Taylor, manager foresaid, and was fraudulently concealed by them. 
(Cond. 31.) All and each, or one or more, of the said defenders, directors 
of the company for the time being, by whom the balance-sheets and reports 
for the years 1856 and 1857 were respectively made up as aforesaid, and 
the said John Taylor, manager foresaid, were fuUv aware at the times re- 
spectively when the said balance-sheets and reports were made, as before 
stated, that they were false, as above set forth, and did not present a true 
state of the aifairs of the company. They knew at the times referred 
to respectively that the dividends then proposed to be paid, and paid as out 
of realised profits, were not so paid, but that on the contrary, there were no 
realised profits out of which they could have been paid. (Cond. 32.) All and 
each, or one or more, of the said defenders, directors of the company, and 
the said John Taylor, the manager of the said company, were fully aware of 
the existence of the said large amount of bad and irrecoverable debts owing 
to the company at the period of making up the said balance-sheets for the 
years 1856 and 1857 respectiyjly, and included as assets therein ; and that 
if the said debts had been treated as such, in place of being regarded and 
dealt with as assets, they would entirely have swept away the pretended and 
fictitious sums standing at the credit of the guarantee and rest funds, and 
would have exhibited a large diminution of the shareholders' capital, and have 
shown, as above stated, that much more than a fourth part of the paid-up 
capital had been irretrievably gone at and prior to the month of May 1856, 
the period of making up the balance-sheet for that year. Previous to that 
date, as well as at various times subsequent thereto, and before the annual 
general meeting of shareholders held in June 1857, all and each, or one or 
more, of the said directors, had been informed and^warned by the accountant 
of the bank, and by other oflicers of the bank, that, among the sums stated 
as available assets of the bank, there stood a large amount of bad and irre- 
coverable debts, which ought to be treated as such, and deducted from the 
assets, and also that the bank and its affairs were otherwise in anything but 
a safe, sound, or prosperous condition, or properly managed ; but notwith- 
standnig of the knowledge possessed by the said directors "themselves on the 
subject, and of the information and warnings thus communicated and given 
to them, they still dealt with, and represented as aforesaid, the whole amount 
of such debts as assets or funds belonging to, and available to the Bank, and 
that down to the month of May 1857, when the saidsum of L.12,5,804-, 17s. 4d. 
only, and which formed a very small proportion of such debts, was written 
off from the sundry debtors' account, and deducted from the amount of 
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assets, as above mentioned, and they continued to report as aforesaid that Nov. 16, 1859, 
the bank and its affairs were in a safe, sound, satisfactory, and prosperous*"^ March-io, 
state, and capable of yielding and paying large dividends out of realised Jngi-g 
profits. (Cond. 33.) In addition to the said large amount of bad and irre- Douglas and 
coverable debts standing in the books of the bank, and stated and represented Others, 
by the directors of the company as funds or assetsof the bank, advances of enor- 
mous amount had, at the periods of making up the balance-sheets for the said 
years 1856 and 1857, and of the annual general meetings of the shareholders 
held iu these years respectively, been made by the said bank to parties and 
trading firms in Glasgow, without any security having been taken therefor; 
and, in particular, advances were made to the following firms, viz., J. Mon- 
teith and Company, D. and J. Macdonald and Company, Godfrey, Pattison, 
and Company, and J, and ^y. Wallace, for which no security was given. These 
advances chiefly consisted of sums paid on the discount of bills of exchange. 
The bills to a great extent did not represent real transactions, but were 
accommodation or wind bills drawn by these firms upon and accepted by 
parties who had received no value therefor. In many instances the accep- 
tors were parties in an obscure position, — in bad or desperate circumstances, 
and whose signatures had been procured for a small consideration or fee. 
The nature of the said bills, and the fact that the acceptors thereof were 
worthless, was known to the said directors for the time, and to the said John 
Taylor, manager foresaid. The amount of such advances to the said four 
firms above named alone, at the period of the stoppage of the bank in No- 
vember 1857, was upwards of L.1,550,000 ; and it was not much less at the 
periods of making up the balance-sheets of the company, and of the reports 
of the directors, and of the animal general meetings of the company for the 
years 1856 and 1857. (Cond. 34.) All and each, or one or more of the de- 
fenders, directors of the company at the periods of the said annual general 
meetings of the company, and for the year preceding, as well as the said 
John Taylor, manager of the company, were fully aware of the large ad- 
vances thus made, and of the character of the bills discounted. The said 
directors and manager were also aware that the parties for whom the said 
bills were discounted, or to whom the said advances were made, and, in par- 
ticular, the firms above mentioned, were trading beyond their moans, and 
were not in a position to retire or take up the said bills at maturity, except 
by means of renewals, or by replacing them by other bills of the same de- 
scription and character ; and that the said firms were only temporarily kept 
up hy continued reckless advances made to them by the bank, acting through 
its directors and ofiice-bearcrs, and particularly by its manager. It was ' 
well known to the said directors and manager, that the bank could continue 
to carry on business only so long as they should be able to keep up false 
appearances and deceive the public as to the true state of its affairs; and 
that the shares were entirely worthless, at least were of inconsiderable value, 
and that no person possessed of the knowledge which they had, would have 
consented to purchase them. For the purpose of keeping up such false 
appearances, and with the intention to mislead and deceive the pursuer and 
the public in regard to the financial position of the bank, and to conceal its 
true condition and the real state of its affairs, the said defenders, the direc- 
tors and managers thereof for the time, made up the said balance-sheets, 
and framed and submitted the said reports to the shareholders for the said 
years 1856 and 1857, and ordered, or knew and approved of, the publica- 
tion of the said reports, or of the substance thereof, as aforesaid. {Cond.- 
35.) It was the duty of tiie directors of the bank, and of the manager, to 
make themselves acquainted with the true state of the bank affairs, and they 
had full means and opportunity of doing so. If they were ignorant of all, 
or any of the facts foresaid, their ignorance was wilful, or was attriibutable 
solely to gross and culpable neglect of duty, and they acted deceitfully and 
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SdMSJhso ^"'^"'^"'^"'^^^ making false representations regarding the affairs of the 
1860. 'bank, as being within their own knowledge, and giving publicity thereto, 

Inglisv. while they had not taken the proper means of ascertaining the true position 
Othfrs^ '^^^ affairs. The said directors and manager knew, or had good reason to 

believe, that to a great extent the said parties, to whom the advances were 
made by the said bank, or by them as aforesaid, as well as the parties whose 
names were upon the said bills as acceptors, were unable to meet them, or 
to pay the sums contained therein, and that the same were bad and irre- 
coverable, and that the amounts advanced thereon would be lost to the bank. 
Shortly before the stoppage of the bank, the firms above named, and others 
to whom advances of the nature above mentioned were made, stopped pay- 
ment, and the whole of the suras advanced as aforesaid, — except to the 
extent of any dividends which may be received from the estates of the 
debtors, — are irrecoverable and desperate. {Cond. 36.) Notwithstanding 
the knowledge possessed by the said defenders, directors of the company, 
and by the said manager acting on behalf of the company, of the true state 
of its affairs, they falsely, fraudulently, and in mala fide made up, or sanc- 
tioned and approved of the foresaid balance-sheets of the company's affairs 
as made up, and framed the reports foresaid for the years 1856 and 1857, 
and laid the same before the annual general meetings of the company for 
these years, and made known and published the same as before stated. 
This the said defenders, and the said manager, did, for the purpose of creat- 
ing a false impression in regard to the said bank, its stability, and financial 
position, and of giving to the shares of the company a fictitious value in the 
market; of misleading and deceiving the pursuer and others, and inducing 
them to believe that the said company was in a sound financial condition, 
and in a satisfactory and prosperous state, and that the shares thereof were 
of great value and a safe investment, and to make purchases of such shares 
at a great price. The pursuer, relying as aforesaid on the said balance- 
sheets and reports as beingin all respects true and accurate, was deceived and 
misled thereby, and by reason thereof was induced to purchase the foresaid 
shares held by him in the said company in manner above mentioned. In 
representing the condition of the bank as sound, satisfactory, and prosperous, 
and thus giving to the shares a fictitious value, and keeping up the bank, 
the said defenders, directors foresaid, and the said manager, liad a deep per- 
sonal interest, the whole of them being proprietors of shares in the concern ; 
and farther, they were interested as shareholders of the company, in respect 
of a large number of shares, amounting to not less than 1200, belonging to 
and held by them or others for behoof of the company, (Cond. 87.) By 
reason of the false and fraudulent statements and misrepresentations con- 
tained in the said balance-sheets and reports made by the said defenders, 
directors, and by the manager of the company, — and the substance of which 
was reported by them to the annual general meetings of shareholders as 
aforesaid, — and of the resolutions of the company following thereon, approv- 
ing thereof, and authorising the payment of dividends of 9 per cent on the 
paid-up capital stock of the bank, the shares of the company generally, as 
well as those belonging to the directors as individuals,— (all which were 
really valueless, and represented no capital, but obligations and liabilities of 
large amount for which the shareholders were responsible), — acquired a fic- 
titious value, and the price thereof in the market was not only kept up, but 
greatly enhanced. The said defenders, taking advantage of the high market 
price of the shares, produced, maintained, and increased by and through the 
false and fraudulent statements and reports made and pubhshed by them as 
aforesaid, fro[n time to time sold, directly and through the intervention of 
third parties — by whom shares were held in trust for the company — large 
numbers of the shares belonging to the company at high and unwarrantable 
prices, (Cond. 38.) On the assumption that the false and fraudulent character 
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of the statements contained in the said balance-sheets and reports was not Nov 16, 1859, 
known to any one or more of the said defenders, directors foresaid, the said jg^p'^*''''*'^"' 
directors were guilty of wilful or of gross and culpable negligence in the ingij's y. 
discharge of their duties in not inquiring into the state of the bank's aifairs, Uougias and 
and in not making themselves acquainted with the truth or falsehood of the '^'^'^^'■s- 
said statements, and they acted culpably, deceitfully, and fraudulently in 
representing that, after examination, they were satisfied that the said 
balance-sheets and reports were true and correct, and properly and faithfully 
set forth the position of the company, although they had culpably and wil- 
fully neglected and failed to examine into and satisfy themselves of the truth 
and correctness of the said balance-sheets and reports. (Cond. 39.) If the 
true position of the bank had been disclosed in the said balance-sheets of 
the company and reports of the directors, the shares of the company would 
have been utterly worthless and unsaleable, and the pursuer would not have 
been induced to purchase the same. The purchase of the shares standing 
in name of the pursuer was made by him in total ignorance of the real posi- 
tion of the bank and its affairs, and under essential error in regard thereto, 
Cond, 40 narrated the suspension of payment on 9th JN^ovember 1857, the 
loss of the whole capital, and that calls to the extent of L.3,000,000 had 
been made. Cond. 41 set forth the resolution to wind up, and the ap- 
pointment of liquidators. (Cond. 42.) The calls made on the pursuer by 
the liquidators were narrated, and the steps unavailingly taken to resist pay- 
ment, and the amount he had ultimately paid to them, with interest, was 
stated to be L.5059, 15s. lid. {Cond. 43.) In consequence of the false 
and fraudulent statements and representations made by the said defenders, 
directors foresaid, and by the manager, as acting for the company, or one or 
more of them, and as individuals, the pursuer bas sustained loss and damage 
to the extent of L.12,000 sterling, as concluded for, being the sum paid hy 
the pursuer for said shares and interest, and the calls paid by him, and other 
liabilities resulting from the purchase of said shares." 

The pursuer pleaded ; — (1.) The pursuer having been induced to purchase 
the shares in question in consequence of false and fraudulent representa- 
tions' made by the defenders, as condescended on, he is entitled to decree 
against tljem, as concluded for. (2 ) Even supposing that the defenders 
were not cognizant of the false and fraudulent cliaracter of the statements 
and representations whereby the pursuer was induced to purchase the shares 
in question, they are liable to relieve and repay the pursuer as concluded 
for, in respect that they made or adopted, and deceitfully and fraudulently 
represented that they had examined into and were satisfied of the truth and ' 
correctness of these statements and representations, while they had not, as 
was their duty, and was within their power, examined into the truth or 
falsehood thereof. 

The following pleas, inter alia, were stated by Mr Dunlop Douglas, and 
pleas to the same eifect were also stated by the other defenders, with refe- 
rence to the action as against them: — (1.) The action ought to be dismissed, 
1st, in respect of its abandonment as against the bank and the liquidators, 
whereby its character and structure have been radically changed; 2dly, in 
respect all parties interested have not been called; and 3dly, in respect the 
conclusions of the action, as libelled, cannot be maintained in absence of the 
company and partners thereof, and those entitled to represent them, and of 
the parties who were successively the directors of the company. (2.) As 
the action concludes for declarator that the pursuer is not a shareholder of 
the bank, and, as in his summons, he sets forth that he never was a share- 
holder of the bank, or duly registered as such, he has no title or interest to 
maintain the conclusions of the action, and more especially the conclusions 
for relief against the defender. (3.) The pursuer is not entitled to found on 
any grounds of action which are introduced for the first time into the revised 
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Nov. 16, 1859, condescendence, and, in particular, he is not entitled to found on the alleged 
1 86o'^^*^'"'' reports by the directors or officials of the bank, or upon 
Ino-iis V. separate judicial proceedings subsequent to the date of the present action. 
Douglas and (4.) The action ought to be dismissed as incompetent, in respect that the 
Others. conclusions of the summons, and the averments on which they are founded, 
are self-contradictory, and inconsistent in their nature and purport. (5.) 
The averments of the pursuer are not relevant or sufficient to infer conjunct 
and several liability against the defenders, and the action is not laid with 
sufficient precision and specification against them severally and respectively. 
(6.) The pursuer has no right, title; or interest to maintain, and is barred 
from maintainingj any of the conclusions of the summons, and, more par- 
ticularly, he is so barred in respect of his purchase and acceptance of stock 
of the company, his registration as a shareholder, and his acts and proceed- 
ings in that capacity, in the circumstances before mentioned. (7.) There 
are no grounds averred relevant to support the conclusions of the summons, 
or the pleas stated by the pursuer, as against the defender, Mr Douglas. 

The Lord Ordinary took up, in the first place, the plea that all jiarties 
interested were not called, and on 9th July 1859 pronounced the following 
interlocutor; — " The Lord Ordinary having heard parties' procurators, and 
made avizandum, and considered the closed record, minute for the pursuer, 
No. 19 of process, and whole process— Finds, in terms of said minute, that 
the pursuer has wholly abandoned the declaratory conclusions of the sum- 
mons, and of consent of the pursuer, dismisses the action so far as said con- 
clusions are concerned : Repels the plea stated in defence by all the defen- 
ders, that all having interest have not been called; and in particular, finds 
it not necessary to the action proceeding against the defenders now in 
■ Court, that the company, or its other shareholders or directors should be 
parties to the action; and appoints the cause to be enrolled, in order to be 
further proceeded with."* 



* " Note. — It appears to the Lord Ordinary that the plea that all interested 
have not been called must be finally disposed of before judgment can be pronounced 
on any other point whatever; for there can be no efffctual judgment on any point 
till all the proper parties are in the field. 

" As the action stood when brought into Court, its primary conclusion was for 
decree of declarator, to the effect of its being found that at the time of the pur- 
suer's purchase of his shares the company was dissolved and non-existing ; and 
that, on this account, the liabilities of a shareholder never attached to the pursuer ; 
but the summons concluded alternatively that if such liability attached, the indi- 
vidual defenders now in Court should (amongst others) be decerned to relieve 
him of the consequences of his purchase, by paying certain sums specially concluded 
for, or generally, the whole amount of his resulting toss comprised in a slump item 
of damage. By the minute alluded to in the interlocutor, the pursuer abandoned 
the action-against all but the present defenders; and he also against these aban- 
doned the declaratory conclusions. The Lord Ordinary can have no doubt as to 
this being the meaning of the minute, not only from the reason of the thing, and 
from the general terms by wliich the pursuer, in so many words, ' abandoned the 
declaratory conclusions of the present action,' but because th3 minute, in further 
stating what was reserved, stated by necessary converse what was given up ; the 
pursuer thereby declaring, that ' be reserved in full force and entire the whole peti- 
tory conclusions of the action, in so far as directed against all the other parties called 
as defenders therein.' At the recent debate, accordingly, the pursuer explained 
that his true intenuon was exactly what the Lord Ordinary understood, though, 
considering the clear terms of the minute, such explanation was unnecessary. 

*' The Lord Ordinary can entertain no doubt of the competency of so restricting 
the action to the demand of relief from the individual defenders, or of the action, 
as so restricted, coin|ietently remaining in Court for discussion and determination. 

" With regard to the plea that all having interest have not been called, the ques- 
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The defenders reclaimed, and argued; — The action was not laid simply Nov. 16, issg, 
upon fraud, as in the Aberdeen Bank cases referred to by the Lord Ordi- ^^i^^^*'"'^^ ^**» 
nary, and in which the allegations were held to amount to allegations ofiuMisv. ■ 
personal delict; but was laid, in any view, to a great extent, and under the Douglas and 
alternative view presented by the SSth article of the condescendence and 
the 2d plea in law entirely, upon contract, and upon alleged breach or ne- 
glect of duty under the contract. Therefore the principle upon which the 
Aberdeen Bank cases had been decided did not apply. Here the balance- 
sheets and reports previous to 185G and 1857 were alleged to have been 
equally false with the balance-sheets and reports for these years. Yet the 



tion, whetlicr the plea should be given effect to, must be determined by a sound con- 
sideration of the nature of the action as now subsisting. The Lord Ordinary cannot 
doubt, more especially after the explanations of the pursuerjtliat it now simply remains 
as an action for reparation of an injury sustained through fraud on tlie part of the 
defenders, and fraud wiiich the pursuer charges against each defender personally 
and individually. The substantive allegation is, that the pursuer was induced to 
purchase his shares by the false and fraudulent representations made as to the com- 
pany's affairs by all and each of the defenders. The pursuer has no doubt inti- 
mated, and has so shaped his pleas, that lie will hold the fraud equally established, 
whether he proves the defenders to have been personally cognizant of the false- 
hood of the reports or balance-sheets which they presented, or whether, without 
inquiry whether these were accurate or not, they falsely stated that they had exa- 
mined them, and found them correct ; which, done for the promotion of their own 
interests, the pursuer contends was equally an act of fraud, and rendered them 
equally responsible to those who believed and acted ou the representation. The 
present is uot the time for considering the relevancy of the pursuer's allegations, iu 
■whole or in part. But it is enough for the present discussion, that in whatever 
way shaped, they embody a case of individual fraud charged against each defender, 
and nothing else. The pursuer accordingly stated that the only issue which he 
would ask in the case was one which put the question, * whether the pursuer was 
induced to purchase said shares by false and fraudulent representations made by 
said defenders, or one or more of them, in regard to the affairs of the said bank, to 
the loss, injury, and damage of the pursuer.' The precise terms of the issue are 
not now to be adjusted ; but the Lord Ordinary must consider the pursuer as 
fairly tying himself down to the ground of action intimated so expressly. It is 
conceivable indeed that this might on investigation be found to be not the ground 
of action laid in the record, or (which might come to the same practical result) 
that it is not the ground of action laid in the summons as brought into Court. 
But, on careful consideration of the whole statements, the Lord Ordinary is satis- 
fied that what the issue briefly expresses has been the true ground of action from 
the first, so far as the defenders now before the Court are concerned. 

" In this situation of matters, the Lord Ordinary has no hesitation in repelling 
the plea in question. He considers the authority of the Aberdeen Bank cases, 
both first and second, to be expressly applicable. By these eases, the broad and 
apparently very reasonable principle was sanctioned, that wdiere fraud is the 
ground of action, every perpetrator of the fraud must answer for his own wrong ; 
and the right to call him to account is not to be suspended on an inquiry whether 
any other is responsible, either directly or in relief, 

" It appears to the Lord Ordinary that the present is a case in which the prin- 
ciple applies a fortiori. The usual and proper ground on which the plea in ques- 
tion rests is that of contract. It is because the party has transacted with several 
individuals, whom by the contract he has taken jointly bound to him, that ho is 
usually held precluded from proceeding against one without calling the others. 
The claim in the present case is not rested on contract. Though the bank contract 
is referred to, this is only to shew the position of the defenders in respect of 
acquiring information or disseminating alleged falsehood. Tiiere was no privity of 
contract between the pursuer and defenders anterior to the pursuer's purchase of 
his shares. The claim of relief from the consequences of that purchase rests on the 
ground of fraud, and of fraud exclusively." 
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Nov 16, IS59, directors of 1856 and 1857, who wei-e not responsible for these previous 
1860'^*'^^'*^°'^^^^°^^"^'^^^*^ reports, were alone called. Neither the directors for 
Inglis V. these previous years from 1847 down to 1856, who were stated to have 
Douglas and caused the losses, or a great portion of the losses, alleged to have been con- 
Others, cealed ; nor the successive managers who were ex officio members of the 
board of directors, and against one of whom (Mr Taylor) special allegations 
were made by the pursuer throughout the record ; nor the accountant of 
the bank, by whom, as the docquets bore, the balance-sheets had been made 
up ; nor the company, whose affairs were said to have been misrepresented ; 
nor the other shareholders, whose interests might be indirectly affected by 
a decree relieving individual partners of their shares, were made parties to 
the action. The pursuer was not entitled, in the circumstances, to insist in 
the action against a select number of the members of the ordinary board of 
directors during the years 1856 and 1857, in the absence of all these 
parties. 

It was the more essential that the company should be a party to the pro- 
cess, seeing that, under the minute No. 19 of process (which was framed 
with studied ambiguity), it was not clear that the declaratory conclusions 
had been wholly abandoned. The defenders had been led to suppose, at 
the time when the minute was lodged, that the abandonment was only as 
against the company and liquidators; and, accordingly, they had not been 
beard upon the question of expenses, and the Lord Ordinary's interlocutor 
of 1st February 1859 marked the distinction between them and the com- 
pany and liquidators by only dismissing the action as against the latter par- 
ties, and finding them entitled to expenses. If the new construction put 
upon the minute in the interlocutor under review was to be adopted, it 
ought to he made clear that this was with the consent of the pursuer, and 
the defenders ought now to be heard on the question of expenses. 

Argued for the pursuer; — It was an entire mistake on the part of the de- 
fenders to suppose that the action was not laid simply upon fraud. Fraud, 
and nothing but fraud, was the ground of action in both of the alternatives 
presented by the condescendence and pleas in law. The fraud might be of 
one kind or of the other, and on the merits of the case questions might 
arise as to whether the allegations or proof amounted to one or other of the 
different kinds of fraud set forth alternatively on record ; but in either ease 
it was fraud that was set forth as the sole basis of the action. There was 
and could be no case of neglect of duty libelled by the pursuer, — the reports 
having been issued before he became a shareholder, and therefore at a time 
as to which he was not entitled to complain of neglect of duty. With re- 
ference to the view of the defenders' conduct set forth in article 38, it was a 
quite intelligible and recognised description of fraud, if sufficiently alleged.' 

The pursuer having, in reply to questions from the bench, expressed his 
willingness to amend the minute No. 19 of process, so as to clear away the 
alleged ambiguity, and to put in a minute confining himself to fraud as the 
sole ground of action, was allowed to amend the foresaid minute by the 
insertion of the following words in italics: — "hereby abandoned the decla- 
ratory conclusions of the present action against all the defenders ; and he 
also abandoned the remaining conclusions thereof, in so far as," &c. — (see 
p. 62) ; and he was also allowed to lodge the following additional minute : 
— " Gordon, for the pursuer, stated that he did not maintain the action 
upon violation or neglect of duty, apart from fraud." 

Thereupon the Court, on 16th November 1859, pronounced the following 
interlocutor: — "Having considered the minute No. 19 of process, now 
amended at the bar, and also the minute for the pursuer, No, 54 of process. 



• Taylor v. Ashton, 4Lh May ]843, (Exch.) 11 M. & AV., 401, 
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allowed to be given in, — Refuse the said reclaiming notes, reserving all Nov. 16, 1859, 
questions of expenses." andJMarch20, 

On 23d November 1859, the defenders lodged a condescendence of resinglUv. 
noviter emergens, setting forth that since the record was closed, an action l^ou&'^s and 
at the instance of the liquidatnrs as representing the compitny and whole 
shareholders, had been raised against the defenders and others, for the 
whole losses of the bank ; and pleading thereupon, that this action ought to 
be dismissed, or, at all events, sisted until that other action should be dis- 
posed of 

On 10th January 1860, the Lord Ordinary, having heard parties on this 
plea, along with the other pleas above mentioned, pronounced the following 
interlocutor : — " Repels the pleas founded on the institution of the action 
at the instance of the Western Bank and its liquidators against the de- 
fender, Mr Douglas, and others : And finds that tlie present process ought 
neither to be dismissed nor sisted in respect of the dependence of that otlher 
action : Repels also the objections to the form and structure of the sum- 
mons and record, and to the title to sue; reserving all pleas on the merits 
of the case ; Quoad ultra, finds that, in the present case, it is not expedient 
or proper to determine any question of law or relevancy anterior to trial : 
And appoints the pursuer, within eight days, to lodge the draft issue, or 
issues, which he proposes for the trial of the cause."* 



* " Note. — Tbo Lord Ordinary refers to his note in the case of Pearson v. 
Douglas, &ic., decided at the same time with the present.f 

" The peculiarity of the present case mainly lies in the position of the defender, 
Mr James Baird. It is agreed that Mr Baii-d went out of office as a director 
immediately after tlie report of 1856 was made to the shareholders, and he is not 
said to have been a party to the report of 1857. Yet the pm-suei- lays his ease on 
these two reports in connection with each other, and attributes his having made 
his purchase of shares to their combined effect. In other words, the misrepresen- 
tation on which he founds is alleged to lie in the connection of a report, to which 
Mr Baird was a party, with another to which he was not. It was said in argu- 
ment, that the case was the same as if one person made a false statement on a 
particular day, and some days afterwards another person, unconnected with the 
former, repeated the statement ; and on this double communication the individual 
acted. Neither of these parties, it was argued, could be made responsible for the 
act of the other, and ex hypothesi, his own statement was by itself insufficient to 
influence the conduct, If this argument was well founded, the result would 
simply be, that whilst both parties culpably contributed to produce the loss, neither 
one nor other would be answerable. It appears to the Lord Ordinary that, in a 
sound practical view, the imposition of liability will depend not a little on the 
state of the facts. The present is not exactly the case of two separate falsehoods 
charged on two distinct individuals. The allegation is that the false statement 
was made by seven persons together in 1856, and repeated by the same persons, 
less one, in 1857, which is a somewhat different case. It may conceivably happen 
that the report of 1856, to which Mr Baird was a party, is proved to have been 
that which really influenced the purchase. The report of 1857 may not be put in 
evidence at all. The supposed difficulties of the case, which are after all rather 
metaphysical than practical, only confirm the Lord Ordinary in his conviction of 
the propriety, in this case as in the others, of first ascertaining the facta, and then 
applying the law." 



t The case of Miss Pearson differed from that of Inglis mainly in being directed 
only against three of the directors, Messrs Dunlop Douglas, George Burns, and 
James Dunlop, and in containing no conclusions against the company or liquida- 
tors. The note referred to was as follows :— 

" Note. — The primary discussion before the Lord Ordinary related to the effect 
to be given to tlie institution of the action recently raised by the liquidators of 
the bank against the defenders and others. 
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Nov. 16, 1859, The defenders reclaimed, and argued; — (1.) With reference to the case 
1860^^'"°^^**'^^ ^'^^'^'■^'^ ''^'^ liquidators' aetiou, it was to be assumed here that the 

Inglis V. " — ""1^ ; • • - - 

Dfiuglas aiid " It appears to the Lord .Ordinary, tliat the dependence of that action affords 
Others. no sufficient ground for eitlior dismissing or sisting the present case. Indepen- 
dently of the circumstance that the parties to the action are not the same, tlie Lord 
Ordinary considers the two cases to be essentially different, and the existence and 
progress of tlie one in no wise to depend on those of the other. The present 
action is at the instance of an individual shareholder, to have it found that she was 
induced to purchase her shares by fraudulent representations on the part of indi- 
vidual directors, and substantially to obtain, at their hands, re-iustatement in the 
position in which she would have stood, had she never become a shareholder. The 
other action is at the instance of the liquidators, to obtain from the body of the 
directors, for various successive years, reparation to the company, as such, of the 
loss alleged to have been sustained by mal- administration of the bank afFairs. The 
present action is founded on the allegation that the pursuer ought never to have 
been made a shareholder at all, and demands that she should be relieved of all the 
responsibilities of such. The other provides for her relief, as well as that of all 
the other shareholders, from certain defined losses, on the footing of their all 
holding the common character of partners. The possibility of her relief, as a 
partner, from particular losses in the adjustment of the company affairs, ought 
neither to preclude nor delay her prosecution of the steps by which she proposes 
to escape from the condition of a partner, and in substance to throw the burden of 
all future inquiries and adjustments on those by whose fraud she alleges that the 
name of partner was imposed on her. 

" Whilst the action at the instance of the liquidators does not involve the indi- 
vidual interest of the pursuer, but different interests entirely, it is manifest that 
there are conclusions in the present case v/hich never could receive enforcement in 
the other process. The pursuer concludes for re-imbursement of the sum she paid 
for her shares. But, according to her statement, she paid L.SO a-share for L.50 
shares ; or, in other words, purchased at a high premium. As a partner, the most 
favourable adjustment would only give her back her capital at par, or L.SO a-share. 
Again, the action at the instance of the liquidators is only directed to the re- 
imbursement of losses occasioned by a defined mal- administration ; if none such 
be proved, nothing will be recovered. But, in the present case, the pursuer seeks 
to be relieved from all losses whatever incurred by the company, from whatever 
cause arising, raal -administration or not. In short, she asks to be in substance 
relieved from having anything to do with the company, a result to which the 
other process will never conduct her. 

" It may be true that the recoveries of the liquidators under the other action, 
made at a distance of time not easy to calculate, may embrace and cover some of 
the items of loss involved in the present case. If, for instance, the specific calls of 
which the pursuer asks relief sliall be shown to have been occasioned by the mal- 
administration complained of in the otlier case, the amount may be recoverable 
under that other case for the pursuer as for the other shareholders. But to say 
this is to say nothing more than that the damages, of which instant i-e-imburse- 
raent is sought from an alleged wrong-doer, may be diminished by following out 
other proceedings against other parties. The pursuer at once answers that she is 
not bound to suspend her rigiit of instant relief on the prosecution of these pro- 
ceedings. Nor can any practical difficulty arise in the way of fair ultimate 
adjustment. Eor the very conception of the pursuer's case implies that, if the 
defenders afford her the relief she asks, she shall assign them into all her right 
against the company and its directors ; so that if any recoveries are set against her 
name as a shareholder, the defenders will be entitled to the full benefit of these in 
her stead. The pursuer offered such assignment. Even had she not done so, the 
Lord Ordinary would have held her bound to grant it, as an implied condition of 
her claim. 

" The relevancy of the action nest formed the subject of a very ample and able 
debate before the Lord Ordinary, directed, on the part of the defenders, to the 
conclusion that the action sliould be disnn"ssed in respect of irrelevancy ; on the 
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liquidators had power and title to sue; and as their action included the Nov. i6, 1859, 
whole losses of the bank, and was one, the result of which must materiallv and March 20, 

: 1860. 

part of the pursuer, to the conclusion that it should expressly be found to contain ^J'^^'^j^^ ^^^^1 
relevant matter on which to go to issue. Others. 

" These are the opposite alternatives for which the parties naturally contended. 
But in the question of relevancy it tiappens otherwise than iu most cases ; there 
are not merely two alternatives, but a third, to wit, that the Court pronounces no 
antecedent judgment on relevancy, but sends the case for trial, leaving the law to 
be applied to the facts as thoy actually turn out. In the great majority of cases 
this is the right mode of proceeding. The safest judicial course is first to ascertain 
the facts. It was the blot of our ancient procedure that the Coiut was in use to 
pronounce hypothetically on relevancy ; and any general practice of deciding ou 
relevancy, before the ascertainment of the facts, would be simply a return to the 
errors of our ancestors. There may be cases in wliich the action is so utterly 
devoid of relevancy as to make it proper to save further expense by at once dis- 
missing it. There are conceivable cases, ou the other hand, in which a precedent 
judgment in favour of relevancy may save after controversy. But the great ma- 
jority of actions do not fall definitely under one or other category. Where an 
action contains relevant statements, mixed with matter of which tlie relevancy is 
doubtful, the most expedient course, generally speaking, is to subject the case to 
the sifting of a trial. It may happen that nothing is put in evidence except the 
facts of which the relevancy is undoubted. It might be doing a pursuer the 
greatest possible injustice to preclude him from proving a clearly relevant case, 
merely because statements were intermixed of which the relevancy was ambiguous, 
but from which the pursuer did not think it safe to withdraw. To the defender, 
on the other hand, there is comparatively no Injury, because al! his pleas remain 
as open at the trial as before. 

" The Lord Ordinary has arrived at the conclusion that the present is a case 
which should be sent to trial without any precedent judgment on relevancy. He 
cannot for a moment doubt that relevant matter is comprehended within tiie record. 
It is impossible, after the recent authorities, to dispute the relevancy of a claim 
against directors of a joint-stock company for relief from the consequences of a 
purchase of shares, where that purchase has been brought about by the fraudulent 
representations of the directors as to the condition and prosperity of the company. 
And, whatever might be said in argument, were the question open, the Lord Ordi- 
nary considers it settled, that it is not necessary to the foundation of such a claim 
that direct communication should bo established between the directors and the 
purchasing shareholder. It is enough if the representations have been intentionally 
so made, as to have reached the public ear, and so to have influenced the individual 
purchaser. It will remain a question ou the evidence, whether this has been the 
case in the individual instance or not. The defenders in the present case main- 
tained a strong argument against the relevancy of those statements on the record 
which refer to the publication in the newspapers of the reports made by the direc- 
tors to the shareholders, and contended that the statements did not sufficiently 
bring homo the publication to the defenders. The Lord Ordinary is not prepared 
to decide that publication in the newspapers is essential to such a ease. There are 
grounds on which, irrespectively of any such publication, directors of a joint-stock 
company, with transferable shares, having a current market value, may be presumed 
to have intended their statements, as to the prosperity of the company, to be not 
only for the benefit of the shareholders, but for the ear of the public generally. 
Whether this may not be implied in the very circumstance of periodic reports made 
to the meetings of shareholders of such company, the Lord Ordinary will not inquire. 
He would on this, as on every other matter of detail, intimate no impression. It 
is in his view a pure jury question, whether the reports or statements, as these shall 
btj proved in evidence, are such as to fulfil the requisite of forming communications 
to the public, and so influencing the pursuer. 

" The chief force of the defenders' argument was directed against those parts 
of the record in which, assuming she might not establish that the defenders knew 
the falsehood of tho reports and balance-sheets, tlie pursuer still charges them with 
fraud, in respect of stating that they had examined these and found them correct, 
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^■^-J^' effect the claims of the pursuer as an individual shareholder, this action 
I860 " o"^ht at least to be sisted until that case was determined ; (2.) The action 

DmH^'and vvarraiiting their aeeuracy, whilst in wilful and culpable ignorance whether they 
Others, were accurate or not. The defenders represented the pursuer as here hiying her 

ease on an alternative ground, and this a ground implying breach of duty rather 
than fraud. They contended that this alternative is not relevantly laid ; and they 
asked that the action should be dismissed, by application of a general rule, that 
where alternative grounds of action occur, both must be relevant, because the nature 
of an alternative implies that by proof of either the pursuer would succeed. As 
an ai)stract rule this may be rightly laid down ; and oases may occur in which tlie 
rule will be properly applied. But it appears to the Lord Ordinary that the pre- 
sent is not so clear a case foe its application as to warrant him, by a dismissal of 
the action, precluding the pursuer from proving any part of her ease. He cannot 
go along with the defenders in holding this part of the case to be laid on breach 
of duty ajiart from fraud. The duty of the directors to make themselves acquainted 
with the true state of the bank affairs (as they had, it is added, full means of doing), 
he understands to be simply referred to, in order to explain that any ignorance on 
their part was wilful ignorance, — an important element in many conceivable cases 
of fraudulent misrepresentation. A man may equally commit a fraud where he 
mis-states an occurrence, having had his eyes open, and seeing the fact to be other- 
wise, and where he wilfully shuts his eyes that he may not see how the fact stands, 
and goes on to ujake the statement which suits his intention to take advantage. 
The thing charged on the defenders, in this part of the case, is the false and frau- 
dulent statement that they had examined the reports and balance-sheets, and found 
them correct, when nothing of the kind had taken place ; and the Lord Ordinaiy 
is not prepared to decide that the guarantee of the statements thus given, and given, 
as is said, for the purpose of unduly maintaining the value of the stock in tiie 
market, may not amount to fraud, entitling to redress those who relied on the 
guarantee. The case of the pursuer appears to the Lord Ordinary not to be laid 
on the ground, alternatively, of fraud and breach of duty, but on the ground, alter- 
natively, of one falsehood or another in the same alleged case of fraud. Suppose 
that it should be proved that one of the defenders made up the reports to the share- 
holders, knowing them to be false, and that the others falsely stated that they had 
examined them, and found them correct, when they had not done so, there would 
be room for a strong argument for equality at once of blame and responsibility. 
The Lord Oi'dinary by no means assumes that such a ease will arise ; as little does 
he intend to prejudge it ; but in this preliminary discussion on relevancy, he cannot 
pronounce a judgment which would preclude the pursuer from proving such a ease ; 
still less, from any difficulties about this part of her case, could he preclude her from 
proving another clearly relevant. 

" The defenders objected that the allegations on the record were inadmissibly 
vague, in so far as made against the defenders, ' or one or other.' Looking to the 
practice of the Court, and to that of the criminal tribunals, in which the greatest 
strictness of pleading is naturally required, the Lord Ordinary can regard this 
alternative as only intended to keep o|)on the case against one or more of the 
defenders, in the event that the pursuer should fail against the others. She could 
not be deprived of this right. Even had she laid ber case absolutely against all, it 
is thought that, as the case is in its nature one of several liability, aright to obtain 
a verdict against one or more would be reserved to her in the framing of issues, 
either by insertion of a similar alternative, in one general issue, or by giving a 
separate issue as to each, which in practical result would be the same. 'The Lord 
Ordinary cannot hold her prejudiced, because she has done on the record what she 
could have got done on the issues. Still less could he punish her for following the 
common practice, by dismissing the whole action, which is the logical sequence of 
the argument. 

" The Lord Ordinary has thought it necessary to offer these remarks, as explana- 
tory of his reasons for the course he has taken in this case ; important not only 
in itself, but as one of several of the same description, decided at the same time by 
the Loi d Ordinary. He thinks it only consistent with this course to avoid entering 
more minutely into the many details, on which he listened to so ample and so ably 
conducted an exposition." 
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as now altered by the abandonment of the declaratory conclusions, while Nov. 16, 1S59, 
the statements with reference to these conclusions still stood on record as ^g^^^*^*^ ^"^^ 
positive averments of fact, was radically inconsistent and self contradictory, ingii's v. 
and could not be competently sustained. (3.) The conclusions now insisted Douglas and 
in being set forth in the summons as contingent upon a certain event, viz., 
the negation in this action of the declaratory conclusions, which could not 
occur now that the declaratory conclusions had been abandoned, the action 
ought to be dismissed.' (4.) The action was not supported by relevant and 
sufficient averments. There was no relevant allegation as against any one 
of the defenders that at the date of the balance-sheets and reports alleged 
to have been false, he knew of the losses of the bank. It was only averred 
that "all and each or one or more" of the defenders, and Mr Taylor, the 
manager, were aware of the existence of a large amount of had and ir- 
recoverable debts, which were included in the balance-sheets as good assets 
of the bank. It was not stated that any particular defender had this guilty 
knowledge, and none of the bad and irrecoverable debts alluded to, or other 
sums referred to as having been improperly included as assets of the bank, 
were specified. This was quite insufficient,^ And the alternative presented 
in article 38 of tlie condescendence not only made the deficiency of the 
pursuer's averments more apparent, and made it the more essential that the 
allegations should have been precise and specific, but totally destroyed such 
allegations of fraud and falsehood as were made. The assumption of igno- 
rance on the part of the defenders of the false and fraudulent character of 
the statements contained in the balance-sheets and reports, was entirely 
inconsistent with the notion that the defenders had fraudulently induced 
the pursuer to make the alleged purchases of shares. There could be no 
fraudulent misrepresentation without fraudulent purpose and guilty know- 
ledge. It was not said that the defenders had purposely avoided making 
themselves acquainted with the state of affairs.^ Moreover, there was no 
relevant averment of puhiicaiion by the defenders. The statement as to 
publication, even as contained in article 25 of the revised condescendence, 
was vague and insufficient. It was not said how the reports were made 
known to the pursuer. A summary of theni was alleged to have been pub- 
lished in certain newspapers, but it was not stated that that publication was 
the means of making tliem known to the pursuer, or of inducing him to 
make the purchases in question. Even supposing there had been a suffi- 
cient averment of publication of the alleged false reports, there was incon- 
sistency in setting forth the balance-sheets and reports both of 1856 and of 
1857 as having induced the pursuer to purchase. If he relied on the report • 
of 1857, as he said he had done, it was impossible to say that he had been 
induced to purchase by the report of 1856; and if he had been induced to 
pLTcbase by the report of 1856, he could not be said to have purchased in 
reliance on the report of 1857. These reports had been made separately, 
and could not be combined, at least to the effect of joining the parties to 
tlie falsehood and representation alleged to be contained in the one, 
in liability with the makers of the misrepresentations and falsehoods alleged 
to be contained in the other. The pursuer could not but know exactly what 
he relied upon, and what had induced him to purchase, and therefore he was 
bound to have stated this more distinctly. One of the defenders, Mr Baird, 



' Speirs v, Struthers, 24:th February 1859, ante, vol. xsi. p. 585. 

* Gillespie v. Russell, 2Stli February 1856, ante, vol. xviii. p. 677 ; Finnle v. 
Logie, 18th May 1859, ante, vol. xxi. p. 825. 

^ Collins V. Evans, 1844, 5 Ad. & Ellis, p. 820, 827 ; Scott and Otliera v. 
Dickson, 1858, 1859 (Liverpool Borough Bank). 
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Nov- 16, 1859, had ceased to be a director at the annual general meeting of 1856, and 
1S60 '^^'^ ^56^0^6 the alleged publication of the first of the two reports founded on. 
tngiis V. He was not stated to have been in any way a party to the balance-sheet or 
Douglas and report of 1857. Farther, the mode of making the alleged misrepresenta- 
tions, as set forth, was by means of written and signed documents in the 
shape of balance-sheets, docquets, and reports. Two of the defenders, (Mr 
Graham and Mr Baird,) as appeared from the pursuer's own statement, had 
not signed any of these, and there was no allegation of any other manner 
in which they had made themselves parties to the statements therein con- 
tained. The fact that they were directors at the time or during part of the-'' 
time, was immaterial in a case of fraud and falsehood, charged against the 
defenders as individuals. As against these defenders therefore, there was no 
allegation of any act or acts whatever. It was not sufficient to aver fraud 
generally against an individual, without setting forth specifically facts and 
circumstances amounting to fraud. The terras in which decree was asked 
in the conclusions of the summons showed that the vagueness of the pur- 
suer's averments was intentional. He asked decree against the defenders, 
as individuals, "jointly and severally, or severally, or otherwise according 
to their respective liabilities, as the same may be ascertained In the course 
of the process." If he had been able to make distinct and relevant aver- 
ments of fraud against the defenders, he would have had no difficulty in 
fixing upon the description of legal liability which he should seek to attach 
to them. 

Argued for the pursuer ; — (I.) The objection to the action being proceeded 
with during the dependence of the liquidators' action, was untenable, as 
that action was of a totally different nature, and did not at all affect the pur- 
suer's claims against the defenders in this action, to whom, if they relieved 
him of his purchases of shares and liabilities in respect thereof, he was quite 
willing to assign any claim he might have upon any sums recovered by the 
liquidators. (2.) The preliminary defences as to the form and structure of 
the summons were unfounded and frivolous. There was no I'eal difficulty 
in the extrication of the case as it now stood. The pursuer had been found 
liable in payment of the calls in a separate process with the liquidators, and 
therefore the contingency upon which some of the conclusions were depen- 
dent, had been sufBeiently fulfilled. (3.) The objection to the relevancy, 
founded on the use of the alternatives "all and each, or one or more," could 
not be sustained. Such alternatives were allowed even in criminal indict- 
ments. The case of Finnie v. Logic was different. (4.) With regard to the 
alternative contained in article 38, it was quite intelligible and relevant. 
The defenders were bound to know the state of the bank's affairs, and had, 
according to the pursuer's averment, put themselves forward as knowing the 
state of affairs when they issued the balance-sheets and reports. Therefore 
it was of no consequence to the pursuer whether they had actually informed 
themselves on the subject or not. He had no means of knowing exactly the 
actual amount of their information, but was entitled to proceed on the as- 
sumption, either that they knew what. they ought to have known, or that, if 
ignorant, they were wilfully and culpably ignorant, and had acted fraudu- 
lently iu representing themselves as being able to certify the state of 
affairs. Actual knowledge was not essential to fraud in the case of 
matters of fact which a party ought to have known, and had represented 
himself as able to speak upon.^ (5.) The averment of publication was 
sufficiently distinct and specific. (6.) As to the combination of the two 
balance-sheets and reports of 1856 and 1857, if it was the fact that the 
purchases bad been made on the two combined, it was surely relevant 
and proper, and not at all inconsistent, to aver this; and it was scarcely 
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in the mouth of one who wds alleged to have told a falsehood In Nov. 16, 1859; 
1856, to say that that allegation was irrelevant and of no consequence, be- ^^"'^ 20,- 
cause the falsehood was alleged to have been repeated in 1857, and the }Sg ^ 
injurious consequences were said to have flowed from both statements of the Douglas and 
fals^^d. (7.) With regard to the defenders, Messrs Graham and James 
Baird, although they were not stated to have signed the docquets or reports, 
it was distinctly alleged that the balance-sheets and reports (excepting, in 
the case of Mr Baird, those of 1857) had been made up by them along with 
the others, and all the allegations as to the balance-sheets and reports were 
applied to them equally with the other defenders. There was really no 
peculiarity in their cases. 

It having been suggested that the pursuer should put in an amended form 
of the issues which he would propose as proper for the trial of the cause, he 
lodged, as the issues proposed by him (in the event of its being held by the 
Court that two issues instead of one as already lodged were proper), the follow- 
ing : — It being admitted that the pursuer purchased (1), on or about the 15th 
day of October 1857, twenty shares of L.50 each of the stock of the Western 
Bank of Scotland, at the price of L.1492, 10s. sterling or thereby ; and (2), 
on or about the 16th day of October 1857, other twenty shares of L,50 each 
of the stock of the said bank, at the price of L.1420 sterling or thereby — 
(1.) Whether the pursuer was induced to purchase said shares by false and 
fraudulent representations made by the defender, Thomas Dunlop Douglas, 
in regard to the affairs of the said bank, to the loss, injury, and damage of 
the pursuer 1 (2.) Whether the pursuer was induced to purchase said shares 
by false and fraudulent representations made by the defender, Thomas 
Dunlop Douglas, to the effect that the affairs of the said bank were sound 
and flourishing, without the defender having examined into these affairs, 
and ascertained that they were in such condition ? 

[Here followed other twelve issues, being two issues similar to the above 
applicable to each defender.] 

" Damages claimed, L.12,000." 

Lord President. — This case of Inglis against Douglas and others, which is the 
one that is taken as a specimen in the argument before us, and is the one I am 
now going to make some observations upon, 1 regard as a very important case, and 
points of importance have been raised and discussed in it. The Lord Ordinary has 
pronounced an interlocutor (see p. 75), against which the defenders have reclaimed. 
They pray us " to sustain the preliminary pleas stated by the defenders, and to 
dismiss or sist the action, or otherwise to find that the averments of the pursuer are 
not relevant or sufficient to support the conclusions of the action, and to assoilzie 
the defenders." In the view I take of this ease, I am not prepared to grant the * 
prayer of that reclaiming note. I thinit that I find in the action the elements of a 
competent claim made by the pursuer against the defenders, or some of them. I 
think that, in the original summons, there is allegation to the effect that the defenders 
put forth false statements in regard to the condition of the bank ; that they gave 
circulation to these statements ; that they promulgated them ; that at the time of 
doing so, they knew them to he false; that knowing them to be false, they had in 
view, in making these statements, to mislead the public, to give an erroneous 
impression as to the state of the bank, and to give a fictitious value to the shares 
iu the marlict. The way in wliich that is arrived at, is by stating that there 
were abstracts made out of the company's affairs, and a balance-sheet and report, 
which were presented to the meetings of shareholders, the substance of which was 
given to the public ; that in these abstracts and balance-sheets, there was a mis- 
representation as to the affairs of the company ; and oue great branch of the mis- 
representation, which is alleged to have been contained in them, is this, that certain 
balances of accounts were assumed as good assets of the company, and represented 
to be so, while, iu truth, they were bad and irrecoverable debts, and were known 
to the defenders to he so ; that if the accounts had been properly stated, these 
balances would not have been so included; and that, if they had not been so 
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Nov. 16, 1859, included, there really were no profits out of which any dividend could be declared, 
■« and March 20, but that, on the contrary, there was a loss of nearly the whole capital of the com- 
InffHsv P^"y; that, while the directors in their reports set forth that a dividend of 
Dmiglasand "'"^ P^"" payable out of profits for the year, that dividend truly came out 

Others. of the remanent capital of the company. I think, that by going through the 
record in this case with some degree of industry, and a great deal of care, I find 
in it the substance of such statements and allegations. But it is not without 
some industry and much care that I can find what it is that constitutes the real 
essence of this case, because it is surrounded and intermixed with so much that 
appea,rs to be of a different character, that it requires some trouble to eliminate 
the real case. I doubt not that this has arisen very much in consequence of the 
action having been originally libelled in a different form, and for a different pur- 
pose from that for which it is now insisted in. It was an action originally directed 
not only against those who remain as defenders in the cause, but also against the 
Western Bank itself, and against the liquidators of the bank; and it was an action 
not only directed against parties who are not now in it, but it was an action con- 
taining conclusions which are now out of it, and it was an action containing state- 
ments which appeared to be set forth as substantive and separate grounds of action, 
which are now, by reason of another statement, a minute given in by the pursuer, 
no longer to be so regarded. In these transmutations of the aspect of the case, it 
^ has got into more or less difficulty and complication, so that, in the study of it, it 
is necessary to take along with you these things, and, as one best can, endeavour 
to re-form this record in one's own mind, so as to get at what is intended to remain, 
and separate it from what was intended to be left oitt. That is not fitting, especially 

/in a ease rested on alleged fraud. But farther, even in regard to what remains, 
I think that in some parts of this record that are very important, — I would say 
material pai'ts, — there is a want of that specification and of that information to the 
opposite party, which I think is necessary towards the safe conduct of a trial in such 
a cause. I have said that the basis, or one great basis of the alleged misrepresen- 
tation is stated to be the assumption of certain balances or accounts as good assets 
of the company, when truly they were bad and irrecoverable debts, and ought to 
have been written off as such and deducted, instead of being assumed as good assets. 
We find in particular, in article 28, a statement of these. That article is all-important 
// to this ease; every word of it almost is important. It runs thus; — " In the fore- 
said balances and reports there were included large sums as assets of the bank which 
could not be so regarded, but were truly of the nature of losses or debts and 
liabilities incurred or owing by the company. There were included in said balances 
and reports, as good assets of the company, desperate and iTrecoverable debts 
owing to the company, to a very large amount. After making the necessary 
deduction in respect of such losses, debts, and liabilities, the capital of the bank, 
in place of being untouched, and a surplus besides, as represented by the defenders 
as aforesaid, had been in reality altogether lost, or diminished and lost to a large 
extent, at the period of the annual balance in May or June 1856, and also at the 
period of the annual balance in May or June 1857." That is a perfectly clear 
and intelligible statement of the general import of what is meant to be afterwards 
particularly averred ; but it would not do of itself without particular averment. 
It would be a very vague statement, and it would be impossible for the defenders 
to know how to meet it. And accordingly the pursuer goes on to aver, — " In 
particular, in the balance-sheet of the company's affairs reported by the said direc- 
tors for the time to the annual general meeting of the shareholders held on 25th 
June 1856, the assets of the company were overstated to the extent of nearly one 
million of pounds sterling." That balance-sheet of 1856 is printed by one of the 
defenders in one of the appendices, and we have it before us, so that we can follow 
y this statement, and compare it- with that balance-sheet. It is No. 35 of process, 
and was founded upon in the argument. The article goes on — " Debts to that 
amount owing to the bank of a desperate and irrecoverable character having been 
included as good assets in the various accounts comprised in the balance sheet for 
that year, and from which accounts the balance-sheet was made up." Then it goes 
on to specify — " There were included in the following accounts respectively debts 
of this description" — that is, desperate and irrecoverable — " to the amount afore- 
mentioned, or thereby — viz. in the ' sundry debtors" account, L.350,501, 13s. 6d; 
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m the 'protested bills' account, L.26,633, lOs. 5d. ; in the 'credit accounts,' 
L.368,767, Os. lid. ; in the ' deposit accounts/ L. 18,799, 4s. 5d." Now, I do not 
understand that statement about the deposit accounts very well, for I can hardly 
suppose tliat the deposits wore lost and irrecoverable debts due to the company, or 
that they could be represented as assets of the company. They are not ami 
the assets as stated in the balance-sheet. I do not know what it means, I must 
say. 

Gordon — I understand that it is intended to point at this, that there were 
over-drafts. 

Lord Peesident. — Well, it is a matter that may be cleared up. My remark was 
only an observation in passing. It does not go to the essence of what I am about 
to say. Article 28 goes on, — (His Lordship then read to end of article), which con- 
cluded thus, — " Shewing that to the extent of L.506,870, 17s. 8d., or thereby, the 

' capital of the company had, from this cause alone, been lost, and that the guarantee 
fund, and the rest or sinking fund, which were stated in the said balance-sheet respec- 
tively to have been, as at the period of the balance for the previous year, L.78,661, 
2s. Id. and L. 184,000, were also gone." This is said to arise from having included 
in certain accounts debts of a desperate and irrecoverable character, in the sundry 
debtors account L.350,000, and in the protested bills account L.26,000, and so 
on. Now, what accounts included in the protested bills account, amounting to 
L.26,000, are alleged to have been desperate and irrecoverable? The accounts 
included in the protested bills account in the balance-sheet amount to L.123,O0O. 
It is said that, in that large sum, there was included L.26,000 which was 
desperate and irrecoverable. Now, what were the particular accounts or bills 
that were desperate and irrecoverable? How does the defender know, or how 
can he be prepared to show that any one of these accounts or bills now alleged 
to have been desperate and irrecoverable, was not so regarded at the time, or 

. was not known, or could not have been known to him to be so at the time? 
There is no specification here. And so in the credit accounts L.368,000 are 
said to have been in that state. The credit accounts amount fo L.1,844,000. 
Which of the accounts in that L.1,844,000 are said to have been desperate and 
irrecoverable? Then, again, the sum of L.178,000 in the books of the Paisley 
agency, and L.38,000 " at other agencies," are said to have been in the same con- 
dition. At what agencies? And what were the particular balances at those agen- 
cies? The balances at the whole of the agencies appear to have been L.481,000. 
Which of these are said to have been desperate and irrecoverable? It appears to 
me that as the foundation and the great basis of the misrepresentation as set forth 
on this record is said to consist of including, as assets, those debts which were truly 
bad and irrecoverable, the pursuer ought to have pointed out more particularly 
the balances and debts which are alleged to have been bad and irrecoverable, in 
order that the defenders might meet that case. Mr Horn complained of the 
want of specification in this record ; I don't suppose that it would have been 
difficult to be specific in regard to that which is the great basis of the case ; 
indeed, I think that at the late stage at which this record was closed, it might 
have been easy, because I suppose the liquidators have been at work for a long 
time, and probably the figures that are put down here are deduced from some pretty 
good source, I think it very likely that they are ; but that rendered it not more 
difficult but more easy to make known what were the particular accounts that were 
intended to be referred to. There is also throughout this record a thing that I do 
not very well understand in reference to the alleged condition of those defenders 
who are specified and set forth as directors, and are said to have been parties 
to the ]ireparing of the balance-sheet, and abstract and report. I see tliat it is 
almost always said that the k^oglodge was in them and in a Mr John Taylor. 
What have we to do with Mr John Taylor in this record 1 Very likely the pursuer 
had to do with him as the case was originally framed, when the action was directed 
against the bank also; but now that he is proceeding against parties for their 
individual knowledge, what has any party who is a defender here to do with the 
knowledge of Mr John Taylor, who is not a defender? And some of the expres- 
sions as to things being known are a little equivocal, as to whether the alternative 
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Nov. 16, 1859. of being known to them, or one or more of tliem, might not be satisfied by its being 
^^March2oKnown to Mr John Taylor. I do not know that that is what is intended. It is 
Inglis V. / '"^-ther equivocal ; but it is easily amended. I su ppose what was meant is, that it wa s 
Douglas and / kno wn to one or o ther ofthgse, d efend ers, an3"'aiao to Taylor . Butwhat^haye we 
Others. J do with Taylor 't [rTTegard to all these matters artecting the stvuc-ture of "the record, 
an important consideration is, what is to be done at the trial ? It is necessary at this 
stage to look at the case with reference to how it can be tried, for the interests of 
the pursuer and tlie defenders. It is most important that the pursuer should uot 
be deprived of his rights at the trial by reason of any ditBculty that might arise, — 
and possibly a niia-deeision,^ — -upon some of these points, as to their being or not 
being within the cause sent to trial. It is also most important to the defenders 
that they should know precisely what the case is that they are to go to trial upon. 
It would be very unfortunate indeed if this case went to trial in a mass of confusion, 
in which it would be almost impossible to explicate the merits of it with justice to 
the party who is entitled in justice to prevail, whichever party that may be. A 
general objection was taken to tlie action as being laid alternatively ; it was said that 
the ease could not^atand because of that alternative in the libelling of the action ; that 
it was inconsistent, and reference was made to a judgment which we pronounced in 
another case. I must say that I think the judgment in the Torbanehill case haa 
nothing at all to do with this question. It is a total misapplication of it. An alter- 
native action is surely a thing competent in this Court. It is a thing of every-day 
occurrence. The action is laid upon one hypothesis or another, or either, but not 
qn both of them, either being separately a substantive ground of action. But an 
alternative in a particular statement of fact, one branch of the alternative being re- 
levant and the other not, and the party not choosing to aver either positively, but 
leaving to chance which is to come out, is a very different matter. That is duplicity 
in the statement. There are here alternative grounds of action which I perfectly 
understand, although I am not prepared to say that upon this record I can find 
materials for an issue on the second alternative. But that is not the question just 
now. I am speaking now to the proposal to dismiss this action, on the ground that 
the one branch of it destroys the other, and leaves it uncertain. I am not for doing 
so. I think it is by no means incompetent to state alternative grounds of action, 
or to give an issue upon one of two grounds of action stated alternatively. I am 
anxious that thejudgment in the Torbanehill case, which I consider as an important 
judgment in reference to the matter to which it was applied, should not be held as 
applicable lo the case of an alternative ground of action. Gillespie first brought 
his action for turning out minerals which were not within the lease, and he lost it. 
Then he brought an action on the ground of fraud in obtaining the lease. The par- 
ticular acts constituting the fraud were stated with alternatives ; each statement had 
an alternative within it; a thing that was fraud, or another thing which we could 
not hold to be fraud. There was thus no positive averment of fraud. We dis- 
missed that action, and held it irrelevant. Then there was a third action which 
we held to be relevant, and the House of Lords also held it to be relevant. The case of 
Logie was decidttd precisely on the same principle. In that case we first dismissed 
the action as to one of the parties, there not being a good ground of action against 
that party. Then the case assumed this shape, that the wrong alleged was stated to 
have been done eitlier by the defender or by the party who had been assoilzied, 
which is just the same thing in effect as the sort of alternative averment of a fact 
which W.1S held to be irrelevant in the Torbanehill case. It is important that neither 
of these cases should be misunderstood in their application. It appears to me that 
this case stands in a very unsuitable condition for going to trial. 1 think that there 
are in the action, as laid in the original summons, the elements of a case upon the 
ground of the alleged representations of the defenders, these being false represen- 
tations, and they knowing the representations to be false, and making them for the 
purposes that are alleged. But I think that, to put the case in a proper shape, it will 
be necessary that this record should be purified in some form or other. I do not 
think that this is a case in which such a general issue as was given in the Aberdeen 
Bank case can be permitted. That is quite out of the question, at least on this 
record. In the Aberdeen Bank case there was one defender, and one clear line of 
statement. Here the record is so mixed up with things that would not be appli- 
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cable to the subject of the only issue that I think could be granted, if any iasiie were Nov- 16, 1R59, 
granted, that it is necessary eitiier that the record be purified and made clear, or and March 20, 
that the issue shall be so very specific as to erubrace within it only the case which }^^y- 
we truly intend to send to trial. Therefore I think that the precedent of the issue j^'^ugl^ and 
in the Aberdeen Bank case does not bear upon it. I am not sure that the issue in the Others. 
Aberdeen Bank case was received with much commendation in the Court of last resort. 
I rather think that it was not so received. However that might be, it was perhaps 
a suitable enough issue to try that case. But, in the present case, the first issue 
which the parties suggested to us might have opened the way to many things that 
we had no intention of sending to trial, but which are embraced in the record, be- 
cause it was framed with reference to another state of matters. So also the second 
edition of the issue which has been presented to us is too general, and would require 
to be much more specific. There is another matter to be attended to, and it is this ; 
the summons contains various alternative conclusions against these defenders (I do 
not allude now to the conciuaiona against the bank), some of them for recovery of 
the price paid, and the calls made on the shares, and a general conclusion for damages 
— a random conclusion for damages of L.12,000. The issue, as presented in its 
second edition, is an issue upon that last conclusion for damages, and demanding 
the L,12,000. Now, it appears to me that if this is a case of damages at all, it is a 
case of specific damage, and that the party would require to schedule his damages. 
He did so in the first edition of his issue, but he has changed his ground in that • 
respect in the second edition of his issue ; and he has betaken himself to the L.12,000 
that are in the random conclusion, thereby making the case to be sent to trial a 
totally different case from what was presented in the first edition of the issue. The 
suggestion in the House of Lords, in tlie case of the Aberdeen Bank, seemed to be, 
that the proper claim was for the difference between the price paid and the actual 
value of the shares in the market. As I understand the pursuer's averment (but he 
may perhaps make it more clear) it is this, that the shares were of no value at all in 
• the market, and that therefore the whole price was just that much over and above the 
real value; that there was no real value attachable to the shares in the market at 
the time, and that the pursuer is here truly demanding in substance that which the 
House of Lords held to be the measure of the claim — that he is demanding the 
whole price paid, because, but for the false representation of the defenders, there 
would have been no saleable article ; it would have had no value at all in the market. 
I however do not think that the way he alleges that is very logical. It is said, 
in some at least of these cases, that no party who knew all that the directors knew, 
would have paid any price for the shares in the market. Now, that is not the 
question. It may be that the directors knew many things which would scare pur- 
chasers, but which they were not bound to put into their report. The proper ques- 
tion is, whether but for the alleged false statements circulated by the defenders the 
shares would have been of no value ? That is the allegation that ought to have been 
made, — that the shares would have been of no value had not these false statements ^ 
been made and published by the defenders; otherwise the pursuer is claiming the 
value of the shares as affected by a cause other than the false statements. If the 
pursuer claims the whole price, he ought to make his averment applicable to such a 
claim. Eor the reasons I have stated, I think -that this record would require to 
be purified before we can send the matter to trial. I am not prepared to adopt 
the prayer of the reclaiming note, and to assoilzie the defenders ; but I do not think 
that the record as it stands, with the vagueness and want of specification to which 
I have referred, is a suitable record for trying the case, with any prospect of doing 
justice either to the one party or to the other at the trial. I would therefore pro- 
pose that the pursuer should be ordered to withdraw this revised condescendence, 
and be allowed to put in a new one. 

Lord Ivort. — I so entirely agree with your Lordship in the observations which 
you have now made, that I do not know, except for the importance of the question, 
and the interests of the parties in the case, that it would have been necessai y for 
me to add a single word. But I have had growing upon nie a strong impression 
ever since this case came before us with the amendments made upon the original 
shape of the action, and I have now come to a very decided conclusion, that upon 
this record no safe result can be arrived at. I am not sure that if I were left to 
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Nov. IB, 1859, mya elf, my leanings do not go con siderably farther, fo r tl ie de fe cts and fa ults of 
and March 20, TH isTecord are so Errcat and so essentialTaim so~de epIy rooted in the whole fimda - 
In^Hs V m ental structure of th e statements, that I have some suspicion that t he parties m ay 
DoTiglas and not find the record acaendabl e at all, a nd_i t may ultimately come _tn lip fl gupstTrni, 
Others. whether tins action, sh aped as it ori ginally was,_an d as it has s T ncc been mod ified, 

can now be cfrrertaiii ed~a,t_ all. But that Tdo not understand to be the question 
before tlie "Court to^ay, and I enter no deeper iuto it than that the parties may see 
that there are feelings floating in the mind of one at least of the Judges, which 
should impress them all the more with the necessity of being peculiarly careful in 
the structure of a new record, and of seeing that their statements are made with 
much more precision, and with much more immediate attention to the object in view 
than it appears to me that the record as it now stands can in any way be rendered. 
The action as it originally stood, might in certain views have been much more easily 
reconciled with the present record, and received as a groundwork upon which to 
proceed to the trial of the questions so raised. The action as originally brought 
' was threefold. The first branch of it had reference to the calls that had been made 
on the shares belonging to the pursuer; the second had reference to the claiming 
of the price which he had paid for the shares to the party fi-om wliom they were 
bought ; and the third was a general conclusion for damages. There was another 
conclusion under the first branch which touched the individuals as liable in relief 
and payment of the calls past, present, and future, upon the footing, and in the 
event of the non-liability sought to be declared in the first branch of that conclusion 
not being found in their favour. But the general division of the cause was tripar- 
tite, — Ist, That the pursuer should not be liable for the calls, because the company 
had been ipso facto dissolved, and for other reasons there assigned; or in the event 
of their not being found free from that liability, then that the individual directors 
should be found liable. But, excepting in that alternative portion of the first con- 
clusion, all the other conclusions, the — " fui'ther," which means the second conclusion, 
and the " or otherwise," which is an alternative of the whole case , — are all directed 
against the company, no doubt including a question of individual liability against 
the directors, but the primary and principal defender, in regard to one and all of 
these conclusions, is the company, and its manager as representing it, and the liquida- 
tors as afterwards coming in his place. Now^^ looking at the actio n in that point 
of view, and befo re it had been mutilated and c urtailed, it is pe rfectly ev ident that 
wii erb tlic goncfaTword " directors" is used througliout the record, it means, as re- 
gard s tlie li abilit y of the company, the directors in their otHcial capacity. The acts 
oftTie_ _di rec tors, in so far as they are to be binding acts u p on the companyj orlQ~ '~ 
rear quo3ti o"S3~QrTTaljiHty against them , are acts of the clir'e'ctors in that officiaT " 
pos Ttion m^vhich they were entitled "to bind tli e company, and in 'which th e y 
repres ented tlie conipany, and through whom "in their offici ;d._capaeit^_Jjift 
co mpany liab ility armeTAn d It is perfectly evident that that bein"; so, the statemen ts 
of fact must necessarily bea r th e same" colour, and ther efore, when vou go_toread 
the , record, you e xpect to find that every statement with regard to the directo rs, 
u nless in so far as it is se parated^ _fro m the primary objects of the cause,"is a 
de scnp tion^of^tiiem asT h^e officers ofthe" comgaiiy , and not at ail in thei r individu al ' 
capacities^ The y are broi]j jit_jTijg_J}ie^Iqu^ as incHyiduals'TrfTdei^that secniid 
auoalternative portion of the first c onclusio n — in the event of the pursuer not getting 
quit of liabilit y to the company on the ground of its dissolution, which would be 
held to be a good__statement as against the company, th en he is to go against th n 
i udividnal directors. But then the word " directors " has no proper meanin g at 
aK. The acjLt hen is th e act ol" the individu al ;' it is not jin act co nntjeted with apy- 
tliiug thaTrifdoes in Ins ofticial capacity, an d it is an act of culp a w hich; as every 
c uha tenet suos auctore s, is an act which must be brought back to himself, and 
wmch can be carried farther than himself, and which certainly cannot be carried 
the length of rearing any question of liability with the conpany, or with those by 
whom the company is represented. And, accordingly, when you come to the 
liability for the price, the conclusion commences, " Further, the said Western Bank of 
Scotland, and the said James Simpson Fleming, the registered public officer there- 
of, as representing the same and for behoof thereof, and also the said Bobert 
Lumsdon, &c., as liquidators, and the said Thomas Dunlop Douglas," and the others 
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" as individuals" — not even calliug them as directors— are to be ordained to make re- iSTov. 10, 1859, 
petition of the price, &c. In lilie manner the general claim for damages is introduced ^w*^ March 20, 
in the same way, and the individual claim as regards the parties who have been the l^^?-'. 
directors, is libelled against them as individuals, and apart from their official capacity d^t'o^I^ and 
altogether. Now, when y ou come to see that that is the structure of the summons, Otliei's. 
you have at _fin ce a key an^'TT^'los sar y to the i'ECgr3^~be cause^hen you have~Tr?r 
indmduMlast jg^fcy'^l' ag a inst these^indiv idjiats, when ever"y~one of ttrenr ." tl r m i ^ h 
accused of individual ac ts oi tra nd, is mixed up with every other under the"'rgnerat— ' 
worH'iidimEtorsT' jffithout saying wha^lras his fraud, wjia t ^^s~an offi GT ~ man ' s '" 
fraud, o r what was the fra ud of al l and sundry, i t is Ijerfeetly clear that the worcT* 
*' directorL;iis_ a worcT wH^ii is ot very amere nt applicati on. The more ready amT" 
natural reading'of tiie wordTis the directors "m a question with the company, — the 
directors whose acts lay at the root of the liabilities sought to be declared against 
the company. But thejijwh en you have the directors specially coupled along with 
T aylor the ma nager, t hat shows only the more" t &at it was m the jrjoMciarcSpacitv 
th at they w ere_.dfi§firU>ad^ as djrectors, and not_ui _tliiai r indi vid ual capa city, ajjd 
thatj thejtnowledg'e of each~ea nnd t be held as th e knowledge"o?~tlieTh d ividnal part v 
wlien^e"come3"^^Lit_ ptt' his c'S aracte'r S_OTirgctorra.n3 Vwhen liabiTilyls^ug ht to" 
b e attachecrto him , whi ch does no t a.rt.ap.h tn hi m through the sid gs^oA^ conijTaiTyTor 
th rough tliQ s ides o f an , oil ifieu -of-thfljiompany, but through his own individual acts 
of iraudT There^re, if there liad been no change m ilie original shape of the action, 
1 think this record would have been of very difficult reading when you come to deal 
with an issue directed against individuals, as distinguished from the issue which we 
might have had nnder the action as originally framed against the company and its 
officers. But afterwards, when we came to have all that which touched the company 
itself, when we came to have the first and leading portion of every one of the three 
conclusions struck out, — the company, its manager, its liquidators, and its directors, 
as parties through whose acts the company could have been reached, all struck out 
of the summons, I think it is very difficult to read that record at all ; J do not see 
any indjvidnii^isin g of culpable acts . And therefore my observation, when the case 
came before us after the amendment of the minute of abandonment, was, that I did 
not like to see an action of this sort dealt with on the footing of an abandonment of the 
conclusions, by leaving certain parties out of it, and I wanted to see how much of the 
summons remained. I wanted an amendment of the action, and not a mere abandon- 
ment of its conclusions against parties. But I think the party woul d have foua d it 
very difficult t o shape his acti o n, after it had T ^eB-fio- mutilated by " the abandon- 
mgiT Er'n;5"~an actTon-=^q Ti tliF^prin ci^ le on w M 5h it was then ^cr~l7 e~!ifoii f> ht~-of 
an y relevant a p plicatiotTTo the in dmdu als in tb grestri ctecl and'alter ed chara cter in 
which tIlBy-j;^r&-a i'terwards to b^sued . But, above all, if you were not to re-shape 
;the action, if you were not to put in an amendment which would precisely limit its 
bearing and conclusions and averments to the parties only thereafter to be proceeded 
against, at least one would have expected this (the amendment coming before the 
revisal of the record), that when the record was revised, it would be altered in shape, 
toto c(bIo, from that in which it had stood when it was appended to the original 
writ of summons, and that we would have had something thrusting out of view all 
that related to the parties against whom the action was to be abandoned, and 
confined exclusively — more especially in a criminal charge such as fraud — and made 
applicable only to the parties who remained in the action. It is a common observa- 
tion in regard to this class of actions, as in actions under the Usury Acts, that in 
these quasi criminal charges, the libelling must be nearly as strict, if not altogether 
as strict, as in an indictment in the criminal court, and various actions have been 
thrown out under the Usury Acts on no stronger footing. But what do the parties 
do here ? When they revise the record they repeat every article in the con- 
descendence attached to it — every article applicable to the company, every article 
applicable to the manager, Taylor, who was a necessary party then, as a medium 
for the attachment of the company, as he was the manager and entitled to act for 
them. All that is left, and there is no separation bet ween the indi vidual parties 
agaio st whom t ]ie actio n is now limited . JNeit herls jh ere'SITyTH&CMmm a tion bet ween 
the directors in their~offi cial cap acTty (in which respect it was originally perfectly 
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right to allude to their acts, and to allude to their knowledge as the acts and the 
knowledge of parties who bound the company), and thedji 'ectors in their indi^jd ual 

( capacity , in Regard to wh om all that knowledge is only matter of inferenc e, and 
wn ereit is i mpossible to co ricgiye thai, sftvft n difFerent individuals, accused indi vi^nfl j ly 
of certain acts of fraud, shal l have committed each and every one of them so ide n~ 
ti c^y the sa. me ac"ts~or~lraud, as that there shall be no'neceasity for saying- >v bgj|_^ 
wa^thejcT oTthis man, and what t he act of the other. It wouldjiave been difFerent 
if there had been conspiracy or concert alleged ; and concert was^aTIeged in the 
original shape of the summons. It is set forth in the original condescendence ap- 
pended to the summons, that these parties acted in concert. If they did, the act 
of one may be held to be the act of all, and the knowledge of one may be held to 
be the knowledge of all. But when the concert was struck out, when they were 
separated, when the company which connected them was away, and the injury is 
said to have been committed by individual acts on their part, in their individual 
capacity, we would require a very difierent form of statement ; but, in place of that, 
we have the record, ess proposito, kept in the same general and confused shape in 
which it stood from the first, and it is impossibl e so to re a d the summ ons as to 
g ather out of it a ny intelligible and precise statement as regards any one of the in- 
dividual s^ ho~is he "r e charged only wit h his ownTncfiyTdual eif^pa. Such considera- • 
tions as these make it impqssible, in my mind, to deal with this record in any 
other way than that in which your Lordship proposes to deal with it, to say the 
least of it. I had my . apprehension when the ease came first before us, and it is a 
c onviction w hich^ is grow ing deeper and d eeper in my min d the more I r ead~tlii?' 
e ase, that the^elects and faults of "the record, and of the wEoIe conceptio n of t he^ 
c ase as it'is presenteXin this record, are such that they will st rike at_^ejetio g it-~~ 
self; but_J_Jiavfi_jiQ__QV4ectioa-that the_partje3_ shaU "be o rderedlo withdraw this 
record, and shall be allowe d, if they choose totake the peril o iTtHemselves.'to piake 
a new one, but with this reser vati on as re gards myself, tha t I shal l be perfect ly free, 
in the .Tjpy.shapp nf thf' vufcriij in pon'^i dgr whether, as t"hen alt ered, it is a record 
wh ich is comnatible with the condesoendence attac hed to the summon s, whicinrtt5~' 
meas ure , an d which must igive it Its characterTand jl^hgr^j^ig^gompatible witlT 
the conclu sions "which alone remain. And with regard to these conclusions I shall 
' ' only" say, that I cannot now read the meaning" of_jtlie--^p'd57^^^] 5oni1jnctiT ^^ ' 



severally ,_"or"8evemllyr^n3r%-rgga:rds the positi on of this party " t o be ascertained 
i n cour se of prQcg55^''-w tth~relerence to the mcnviduaJa.^ THes^ wo rds are putj n 
a eQ n_ctiIsion whi"ch~place3 the c ompany in the foregroun d, and the other parties only 
afterwards, it is th Fcompany^ wh i ch is sought to bemade eonjunctly and _sgvefa]ly 
liaHIii^~^"t wh at beco mes of jl ie conjunct and several liabil ity^whenThe company" 
IS taken ou t? Tl;ien I" may 'make another observation, w^uelTyduFE^rdship has 
hinted at. In the averment of the acts done by the parties it is said they were 
done by " all and each or one or more" of such and such parties and Mr Taylor. 
There are two readings of that. I think the natural reading is your Lordship's 
reading. I think that is the reading which the parties must adopt. But what I 
allude to is the " alj_and each or one or mo re" — whether Taylor is within that 
distinction or not. ~ I have~v_er^ great " doubts whether, in a cas e of fraud cha rged 
/ ag ainst an individual, without concert o rjic ting with otTiers, ' yo u must hot have_a_ 
great deal more to bring it home to himselftTian such general "words as these. And 
tHese are precisely the clauses in which the word "directors" is used. Now, the 
c onclusions are not against these parties as directors. The third conclusion Has — ' 
no reference to t h e directors, and, at any rate, if it is against~tlie^dire ctor8, 
it is again3tj!bfi.4l!32 ^Q''^ i ndiv iduals who, in respect of th eir being dir ectors, had 
the QjpQ_rtunity^"committing ^e act o f fraiK lT IT^^Iotbin g done by them as 
d irectors . It is^n othing that hslnn^s to the characte'r of Jiree tors. I ^must be 
attached to the individual : and what I desideratp, frr.m ti^ o'lrmimr^^ nf th^^ 
record, is such a precisR a.nd inft^liigthlt. ^l)'"'::::e_again3t each individual of the fraud 



which he is said to have committed^ a nd suehadescription of tKe act of tra,ud 
wi jli regard to that individual shall make him aware of what' he is to be called o 'n~' 
t o. speak at the triaT At pres ent I do notsee how any onejjf these defenders eoufd 
be prepared to delend himself on the general_issue_propo3ed here. On the whole, 
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therefore, I concur in the conclusion at which your Lordship has arrived, being my- Nov. 16, 1869, 
self disposed, if I differ at all, to go further. and March 20, 

Loud Cujrkiehtll. — Along with your Lordships, I regard this case as one of J^^*?- 
very deep importance, both on account of the magnitude of the interests involved jj^^jjjg" ^jjij 
in it, and on account of the principles of law which require to be considered in re- Others, 
gard to it. The result of the anxious consideration and deliberation and consulta- 
tions which we have had on this matter is, that 1 have been led to the same conclusion 
that your Lordship has arrived at, and upon the same grounds. I understand your 
Lordships to have no doubt at all of the relevancy of an action of damages of this 
kind, directed against directors of a joint-stock company, who, in their annual 
reports, or in other reports given to their own shareholders, and published to the 
world, make false statements as to the value of the stock of the company , with 
the view of misleading the public a s to the value of that stock . I think ilie're 
can be no question now, after the judgments that have been pronounced in Soot- 
land, and in England, and in the House of Lords, that that is a relevant ground of 
action against such directors at the instance of parties who are betrayed by these 
reports into the purchase of the marketable stock of such companies. I do not 
understand that any of your Lordships have the least doubt upon that now. This 
places the administration of joint-stock companies in a very important point of view. 
Considering the immense magnitude of the capital now invested in this country in 
such concerns, it renders the administration by the directors, to whom their affairs 
are entrusted, a matter of very deep and anxious responsibility. Aiidwjulfi,..flrL the . /■-) 
one hand, the Court will not shrink from giving full effect to liability for such claims 
in cases where it is fairly incurred, on the other hand, the Court must take care ' r,-^,^'j-u. 
that the directors are not involved in such liabilit^lf A bove all, ther e are two things j^V,'"' f 
which, in t^is ebi ss of cases, must be carefully ascertai ned'; i n the nrst p l ace, ih^i t 
th Fdirectora'jhave been guilty of falseliood in making' such reports ; an d, secondly . 
t hat tliev werB ar, t he time in the knowledge of the falseliqo q. TKese^are esscntiar 
el ements of a case ot fraud ; an d in this case the pursuers havenow express ly" 
restricted their ground of action to fraud. Hut t hen there must be jn th^ record 
a n unequivoc al sp ecificatir " ■7f tht •'^ agts, in which the falsehood soj mputed to t h<j 
dir ectors IS said to consis t, in order that they may hav e a full oppo rtunity o f 
nipftf.iiip t^pi?' t''°J^ is indispensable, even in cases of investigation by 

proof on commission. And where the' investigation is by trial by jury, where the 
defenders must come fully prepared to meet the case that is made against them, 
they must have full notice beforehand of the falsehoods which they are alleged to 
have been knowingly guilty of, so as to enable them to make such preparation. 1 agree 
with your Lordship in thinking that there are in this record general averments from 
which probably we might be able to extract all the elements which are necessary 
to make such a case of falsehood. But thg defect in thi s record a ppea rs to nie to 
be th at the directors have not got such a specification^ t he faisehooas" which a re 
attri buteg to them, and of their kn owledge of these false hoods; whic h is indis-^ 
pensablg^to "ena ble them to meet the accu3ati o^3" .whi ch are mad e against them, 
and to secure j^^^ebeing_fen;lxjilBii u istered in this case. Toiir Lordship has 
stated very precisely tTie character of the falsehoods which are alleged against them. 
T he allegation is not that the directors put into their rep orts or balance-sheets, 
ass ets which iiaa no eastiShce ; it 15 Hot that tliey put in debts whi chjv ere noT 
owing at the tim e ; it i s ^ not that t'hey put in am ilbi Q^ that was not inthe books 
of the co nipapy. Everything in the balance-sheets, so lar as we have heard duniig 
the discussion, is to be founanTtheboolis oflEe'co&i^TivraiKrare there stated at" 



discussion, is to be founaniThe books of jEe^jc fa^TjyT jnfTare there stated at 
the full am ount at w hich they are stated in the balance-sheets. The general aUe- 
gation is only that the parties jwho were owing thes eitgbts had~not fund3~suffieiemr- 



gation is ooiiy that the^par^iesjwho were "owing thes aitgbts had~not fund3~sufheiemr- | 
to pay thgm,""and TEa"t their majjjJity.to do so wa s .kn^^ — T he | \^ 
defenders, asJIenying that allegation, are called upon by the pursuer' to go"" before / \ 

a jury to have its truth investigated. But they cannot do so without being \ ^ 
informed what the debts are which the pursuer intends to make the subject of such 
an investigation ; and has he given them such information ? He has made a state- 
ment as to the amount, — a very precise statement. In round numbers they amount 
to about a million. But then tliey are stated to be only part of other debts, which 
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Nov. 16, 1859, amount in all in round numbers Jip about three millio ns; and how is this part to 
1860^^^'*^'*'^® itlentifled and distiniLruished '^ooTthe other two^illion s ? Take anyone of 
Inglis V. these gentlemen, and just suppose he is preparing to come to the trial of this case, 
liouglaa and is told that there is one million of debts -which he inserted in these 

Others. states that ought not to have been there; well, which million is it? Must he 
come to this trial prepared to establish that every one debtor in the three millions 
of debts had funds sufficient to pay his debts ? I think that the pursuer is not en- 
titled to such an investigation without having furnished such a specification of 
particulars to the defenders ; and witliout having done so in the record itself, in 
order that tiie defenders might meet them there with counter explanatory state- 
ments and pleas. 

Another element of the fraud is the allepred knowled g e of the defenders, 
th attKe oblic;ants of the debts, which tliev tound ent6fgJ in the book, were 

X unable to.naY^ U nless they knew this j ) tliev noroiVly were entitled, but t hA-wtere 
bound to put them in. Now, what is the allegatiou of the knowledge of the falsehoo d 
herer^ L do not find here, as in the Aberdeen Bankjase, th at it is stat eeLthat 
' fl'e's'e 'gentlemen who are~called a3~de^nders. weTe any parties to the ad varices of 
nroncp' mat were made to these people. T he two cases are a most marked contrast~~ 
in this respect. JJa victson's connection with the debts there was traced fo r a very 
lo ng period of year s. UT iere is not an allegation that one penny of this mTllion of 
Y / m^; y ^'as" advanced by these defenders, or with their authority, or that they ha"a" 
TW an ytliing to do with it. All the alleg ation is. EK aTlii^d mgjhfiw in_theJjonks, 
/AQw theyought not to havejjiLtJheni_lhe!-.Q aLth ejr full value, becauso? the'debtor g were 
/ not yable to p ay. There is a statement that~^ev kn ew, or at"least had rraso n to 

"V '^ /"f/^'i - T ^- ^''^ ^^^^ whn| thi^ ^i-nniif)^ this aileged behef are. Nothin g 
of'^ehe kindT. I think this is an ex ample of one of those alternative statenients 
w hich you r Lord^iipallude d to in some of the "former cases, that cannot be receive dT 
It js not euougliTQ say that~thev had reason to believe. withnui;"s E^ 1 i)^Hg.,' iVh a t jji n^ 
r eason was. But then there is another matter to which your Lordship alluded, which 
applies to this alleged knowledge. Who knew ? All and each, or one or more of 
the directors,— or (as it might be read) of the directors and Mr Taylor. Kow, does 
that mean anything more than this, that each of these six or seven gentlemen indi- 
vidually, against whom damages are now claimed, knew this ? If it mean nothing 
more than that each of them individually did this, what is the use of all this language ? 
What is the meaning of it ? It has surely some meaning? The allegation that 
each of them knew, would have been sufficient ; but there are other alternatives, 
and I think that these will lead to at least great confusion and great uncertainty. 
It is a statement which different people may read in difierent ways; and I do not 
see any reason why the pursuer should compel the defenders to meet him with this 
perplexing ambiguity. I think it is exceedingly likely that it found its way here 
without any intention of creating any undue disadvantage to those parties, be- 
cause in the case against the company, it might have been quite relevant to 
state the knowledge of one or more of the directors to whom the management 
had been entrusted, or of Taylor their manager. His knowledge they would 
have been responsible for. But although these phrases may have been properly 
there as the action originally stood; yet, when it came to be directed against 
these gentlemen individually, I think these words ought to have been deleted. 
Therefore, with regard to the alleged falsehood, and the alleged knowledge of these 
defenders, I think that, in the record as it stands, there is not sufficient specifica- 
tion in the averments to support the general allegation which we find at the 
outset. 

Besides the allegations as to the million of debts, we have another set of allega- 
tions that I do not well understand ; I mean with regard to four firmsjg hich are 
named, and which are said to have been owing the company about a million and 
a half of debts. I refer to two articles of the condescendence, 33 and 34. Now, 
tlie allegatJim-ts^^tei^^gg g^ in the Aberdeen case and some of the other ca ses, -that 
the dgend ^were the parties w lid'm ade these enormous advance s. Tl ieparties who 
iiHve br"" ^''^ hii nk. and Taylor" their manager: and 
theytiad been maHTXefore the tla^ of these balance-sheets in \Soo and 1856. 
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These cnstome i'a of the ban k are accusedj)X_over;tr4dmg^,§jlijifi^^ ifi, iS59, 

aa to g:etting~^cr3on3 to aGce|?tt Keir Tjills ; and the directors and Taylor — all ami ^"cl March 20, 
each or one or more of them — are said to have had some knowletltje of .tJie'charac- \^^9: 
ter of their business, and of the state^oT^ tlieir affairs. B ut what is the apj^ nsahmn Dou^^i^'aud 
in th^-j^f YY.ilh re gard to this matte r ? Is i t said that there was an^niisre pre- Others, 
se ntatton by tllR flirgetnrs regard! ng~tTie3e fou r nrms in the r e ports antT ba ianSe- 
3heet3bv_ w Mc]i the imrsuer says lie was deceived 1 TheJ^L^sxLoT^rti^'Bi, in 
which suciLan^allegajiQ'T' naturally l ooked for , say3_iin_ annb thing. On the con- 
trary, it a brii|ttly leav es the_jub]ect oi ^tbese four debt s, an"d" 6hIy'reverIs~To ~t"Re — ■ 
Allpg^7riosj.ps nt> anonymous deb ts referred to in. the To^eF~part ot the renorrf- 
I could understand the statement as to these four debts '¥eihg"lifouglit m" in 
reference to a claim made against the bank who. made these advances. But why 
they are introduced here, we are not told on the record. The allegations of mis- 
representation are not framed so as to apply to these at all. 

The only other matter is as to the alternative conclusion ; and I entirely concur in 
the remarks which your Lordship has made as to the nature of that conclusion. I 
think there is no incompetency in it. But that conclusion proceeds upon the assump- 
tion that the directors were in ignorance, — meaning, of course, ignorance that the 
parties whose debts they included among the assets were unable to pay their 
debts. "W ell, if they were ignorant of that, but included them as assets, how can 
th a{ be fraud ? vnn iTia^jjn[j_W^JV;aii^^ Hptinitjon^ that 1 can pive of the 

wor d_ fraud does not appear to be consis tent wi th it.. But then it i s said that in 
the balanc^ SlieaL-and reports iu jjuestion they represented th'at they^ d exarnTried 
into t he state o JLth e banlTsaffaira, and whilft t-hey j'epresented that~3Ute of ajfaffs to 
be go od^. they liad faiied-la make that examination. But ^ in the fir st ]jlafle) .wool d 
th at be fra ud ? I am not '^Mr^ tlmt., it-ifl jUiytbliig^ uore than culpable negligence. 
Be'that Jas^^iiLmayj^the i mportanL thing to remark is, that^Lxin not fin d i n tho rpporrj 
any allegationsfjia t they stated that they harl (;Ttnimi"''f1 inf.f^ flip nffnirg^nf the 
company. Tlie~only allegations regarding that are at pages 22 and 29, and^that 
13 not the nature and import of these allegations. Therefore, if the pursuei's really 
mean to make a case of that kind, they must make their statement a great deal more 
specific than they have yet done on the subject. 

Now, the record being defective, not in respect of general allegation, but in 
respect of want of specification and clearness, the question is, how is it to be dealt 
with ? and I think that the proposal of your Lordship in the chair is the one that 
should be gone into, — that these parties should have an opportunity of making 
their allegations more specific and unambiguous in a new record. And while your 
Lordships have alluded, as I have done, to some specimens of the defects in this 
record, it is not to be assumed that we have enumerated them all, and that we hold 
that everything else which is here is relevant ; but I am for giving the parties an 
opportunity of making the allegations more clear and specific. And I think, in 
doing so, we have proceeded upon high authority. There was a ease whicii 
occurred in 1853 — the ease of M'Ewan^ — as to a claim brought against a provi- 
sional committee of some railway company, by a man who said he was appointed 
secretary and agent ; he brought the action against several members of the provi- 
sional committee — the idea in his mind being that they were a kind of body or 
partnership ; but, in the meantime, during the dependence of his action, it had been 
decided in a ease of Dick Lauder, that a provisional committee was not to be so re- 
garded, and he endeavoured to transmute the action to support his claim on a dif- 
ferent footing, very much as the pursuers have been doing here He tried to 
proceed on general averments as amounting to special employment; but then each 
of the individuals whom he sued, said, " tell me, when I employed you — when I 
individually employed you — when, and how was it 1 There is no kind of specifica- 
tion. I do not know how to meet you when you say that I, A, employed you. 
How did I do it ?" And B said the same thing, and so on. The case came 
before me in the Outer-House, and I did not assoilzie the defeiTders, but I dismissed 
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JfoT. 16, 1869, the action on the ground of want of specification. It came to the Inner-House, 
1860^^'^^''^^''' and your Lordship in the chair went over the record very carefully, and pointed 
Inglis V there were distinct general allegations of employment, there was no 

Douglas and want of relevancy in that sense ; but you found that there was want of specifi- 
Others. eation as to the individuals, and, on that ground, the Court unanimously adhered 
to my interlocutor. But they did not do so until they gave the pursuer an 
opportunity of amending his record, as is mentioned in the report ; and until after 
thinking of it, he declined to avail himself of that opportunity. That judgment was 
carried to the House of Lords by appeal ; the case was fully considered there ; 
and Lord Cranworth, then Lord Chancellor, and Lord Wensleydale, were both 
clear in recommending the affirmance of that judgment. Now, I am for pursuing 
the same course, and for giving the pursuers the opportunity of amending the 
record, if they choose to avail themselves of it. If they do not, I would follow the 
same course that was followed in the case to which I refer. But, in the meantime, 
I think they should have that opportunity. 

Lord Dbas. — As matter of general law, I agree with the rest of your Lordships 
in thinking, that there can be no doubt that if directors of a joint-stock company, 
for a fraudulent purpose, make reports and representations as to the affairs of 
the company which are false, knowing them to be false, they are liable to the 
parties who purchase upon the faith of these reports and representations. I 
understand that observation to be made in order to prevent any misunderstanding, 
or any supposition that your Lordships are doing anything inconsistent with the 
law being as I have now stated it. As regards the case itself, which is now before 
us, before I heard the opinions of your Lordships, I was disposed to think, that 
the time had come when we ought to make up our minds, whether there be 
issuable matter in this record ; and, if so, what that issuable matter is ? I was also 
disposed to think, that there is issuable matter in the record ; and I should not have 
had much difiiculty in making up my mind as to the terms of the issue or issues 
to give effect to that view. The grounds of that opinion I was prepared to have 
stated fully, but it would be out of place to do so now, because as I understand 
your Lordships do not propose to decide anything, except that the revised papers 
here ought to be withdrawn, and new revised papers lodged. I understand, that all 
your Lordships have said beyond that, is simply intended for the information or 
guidance so far of the parties, but not as matter of ultimate opinion, and still less as 
matter of judgment. Now, as fiir as may be useful to the parties, I have nothing to 
add to the observations which have been made by your Lordships, and if I were to 
express the grounds on which I was disposed to come to the result which I have indi- 
cated, I should only be expressing that which could not be at present matter of de- 
cision, and which, therefore, it is much more correct and proper to withhold. I agree 
with your Lordship in the chair, that any issue to have been granted ought to have 
been specific, and that none of the issues that are proposed would have been the 
proper issue or issues in this case. I think the issue ought to point out the precise 
matter to be tried. And I think also with yonr Lordship in the chair, that 
there ought to have been a schedule appended to it, as there was originally, 
stating the sum claimed under that issue. I should, moreover, have been dis- 
posed to think, that in regard to those averments which your Lordship has par- 
ticularly noticed about the debts which were bad, and which, it is said, the 
defenders knew to be bad, it was proper, in order to enable them to be prepared 
for the trial, that they should know what these debts were. But I would have thought 
that this might have been supplied by a schedule or by a state, which might have been 
appended to the issue, very much in the way in which the schedule of damages 
is appended ; and it did not occur to me, that though that may have been quite 
right for the information of the defenders, it would have formed a sufficient reason 
for opening up or interfering with this record. I was rather disposed to think, 
that, in a case of this importance, prepared, as we must suppose, with all due advice 
and deliberation, the pursuers could not complain if we w-ere to proceed to deter- 
mine whether there was issuable matter in that record, and what it was. I was also 
disposed to think that the defenders could not have complained of that, and that it 
is to some extent a hardship upon the defenders, that in place of our giving or re- 
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fusing an issue on a record so deliberately made, they should be subjected in the Nov. 16, 1859, 
further anxiety and expense of making up a new record. These were the views and March 2o, 
which had occurred to me ; and if I had been to act on these views, tliinkiog that ]^^^: 
there is issuable matter in the record, I should have been for going on to consider jj^^gj^' ^^j^ 
what the issue ought to be. It is right, however, to explain in connection with others, 
that, that I would have been prepared to give the reasons why I think that the 
granting of an issue would really have been doing very little in this case, beyond 
holding that it was a case, all the important points of law and relevancy involved 
in which ought to be raised and disposed of in the course of a jury trial. I should 
not have been for pronouncing any judgment of relevancy, or deciding anything 
beyond this — that to the extent of granting a particular issue or issues, there was 
issuable matter in the record. But although these were the views that had occurred 
to me, I am not prejjared to dissent from the course which is now proposed by your 
Lordship, because that is a course within the discretion of the Court; it is a 
course which does not decide anything on the merits of the cause, and the result 
of it may be, to put the record in a more satisfactory shape than it would other- 
wise have been. In that state of matters, and as your Lordships think that the 
right course, it would be quite wrong in me, on any individual views which I 
may have formed, to express even an opinion in favour of going on with the cause 
upon the record as it stands, and, therefore, without saying more, I acquiesce in the 
proposal of your Lordships, whicti I understand to be, to appoint this record to 
be withdrawn, and new papers to be lodged. 

The Court pronounced the following interlocutor: — " The Lords 
having considered the reclaiming note for Thomas Dunlop Douglas 
and others, No. 61 of process, and also the reclaiming note for James 
Baird, Ko. 62 of process, and heard counsel for the parties — In re- 
spect of want of sufficient specification in the revised condescendence, 
and want of precision in the allegations as bearing on the actions and 
knowledge of the several defenders, recal in hoc statu the interlocutor 
reclaimed against, open up the record : appoint the revised conde- 
scendence for the pursuer, No. 20 of process, and the answers thereto, 
to be withdrawn ; allow the pursuer to give in, by the first box-day 
in the ensuing vacation, a revised condescendence specially appli- 
cable to the conclusions of the action which have not been departed 
from, and to those defenders against whom the action is still insisted 
in; appoint the defenders to give in revised answers thereto by the 
third sederunt day : Find the defenders entitled to expenses subse- 
quent to the lodging of the revised condescendence. No. 20 of pro- 
cess; Appoint an account thereof to be given in, and remit to the 
Auditor to tax the same and to report, reserving consideration of the 
question whether there shall be any modification of said expenses, 
and, if so, to what amount." 

James Websteb, S.S.C. — Chbsnb & Stuart, W.S. — Macbkiab, Parker, & Baeclay, W.S. — 
Agents. 
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Mar.2o, I860. The Western Bank or Scotland, Pursuers. — Patton — E. 8. Gordon — 
Western Bank B. Sliand. 

V. Ayrshire 

Bank, &c. The Aykshire Banking Company, and Primrose William Kennedy, as 
Manager for behoof of the Company, Defenders. — Moir — Pattison. 
Mrs Jessie Brown or Alexander and Others, Defenders. — Macfarlane 



Partnership — Joint-Stock Company — Registration — Statutes 19 ^ 20 Vict. cap. 
47; 20 ^ 21 Viet. cap. U; 20 4- 21 Vict. cap. 49 ; 21 ^ 22 Vict. cap. 60.— 
A joint-stock banking company stopped payment in November 1857 ; it thereafter 
resolved to register, and in December 1857 was registered under the Joint-Stock 
Banking Companies Act, 1857. Held (of. judgment of Lord Jerviswoode), tliat 
tlie registration was valid, although the company never resumed business, that Act 
containing machinery for winding up, and there being no limitation as to the 
stage of the company's existence at which it is entitled to register; — but held 
that all doubts were removed by the Joint-Stock Companies Amendment Act of ' 
1858, which entitles a company to register itself, or continue registered un- 
der " the Joint-Stock Banking Companies Act 1857," for the purpose of wind- 
ing up. 

Obligation — Joint and Several — Prn'tnersUp — Appointment of Liquidators — Title 
to sue. — In 1848 the Ayrshire Banking Company was incorporated with the Western 
Bank, but was to continue to exist for the purpose of winding up. The partners 
were to receive 2000 Western Bank shares, but of that number 405 were not 
allocated at the date of the Western Bank stopping payment. Upon these 405 
shares, dividends had been regularly paid to the Ayrshire Banking Company, and 
were for some years divided among its shareholders, who were, however, never 
registered as owners of them, and who averred that, under a transaction with the 
Western Bank, they had, at the date of the stoppage of that bank, ceased to have 
any right to them. They also averred, that no notices of the meetings at which 
the liquidators had been appointed had been sent to any parties whatever as owners 
of these shares. In an action at the instance of the liquidators of the Western Bank 
against the Ayrshire Banking Company and the individual partners thereof, for 
payment of the various calls on the 405 shares, — concluding against the partners 
conjunctly and severally, or in proportion to the number of shares held by them 
in the Ayrshire Bank respectively, the objection was taken by the defenders, that 
on the assumption that they were owners of these shares, the liquidators had not 
been legally appointed, and so had no title to sue, in respect that notice of the meet- 
ings at which they were appointed had not been given by letter to the defenders as 
shareholders of these 405 shares ; but it was not alleged that the addresses of the share- 
holders were known to the Western Bank, and there had been such notice by adver- 
tisement of these meetings as is required to be given to parties whose addresses may 
not be known. The Court (af. judgment of Lord Jerviswoode), repelled this pre- 
liminary plea, holding that the company was properly convened, and that it was 
competent for the pursuers to make out that the individual partners of the com- 
pany, though not registered in respect of these 405 shares, and so not to be re- 
garded as partners, were truly responsible to the interests represented by the pur- 
suers in respect of these shares, and reserving the question how far their non-regis- 
tration aif'ected their status as partners. 

IsT Division. The pursuers of thiB action were the Western Bank of Scotland, regis- 
woode^^™' ^^^^^ incorporated under " the Joint-Stock Banking Companies Act, 
C. 1857," and Robert Lumsden, Jvc, " the liquidators for winding up voluntarily 
the affairs of the said Western Bank of Scotland, in terms of the said Act and 
Acts therewith incorporated, as liquidators foresaid, and also in name and 
on behalf of the said hank." The action was directed " against the Ayrshire 
Banking Company, and Prirai'ose William Kennedy, residing in Ayr, as 
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manager and for behoof of the said banking company; and also against the Mar. 20, i860, 
following persons, partners or representatives of partners of the said banking w^estei-n Bank 
corapanyj viz. : — (1.) Mrs Jessie Brown or Alexander, residing in Ayr, widow Bank^c!^ 
of the deceased Robert Alexander junior, dyer in Ayr, and executrix con- 
firmed to her daughter, the deceased Jessie Alexander, sometime residing in 
Ayr, who was the only child and executrix of the said deceased Kobert 
Alexander junior, who was son and one of-the executors of the deceased 
Robert Alexander senior, dyer in Ayr, one of said partners, and Mrs Janet 
Alexander or Young, spouse of John Young, ironmonger in Irvine, sole sur- 
viving executrix of the said deceased Robert Alexander senior, and the said 
John Young," &c. — [Here followed the names of the shareholders of the Ayr- 
shire Banking Company, or their representatives.] — The conclusions of the 
action were, that " the defenders, the said Ayrshire Banking Company, as 
a company, and the said Primrose William Kennedy, as manager and for 
behoof of the said banking company, and the defenders, the said individual 
partners or representatives of individual partners of said banking company, 
ought and should be decerned and ordained, conjunctly and severally, to 
make payment to the pursuers (1) of the sum of L.5062, 10s., being the 
first moiety of a call of L.25 per share on 405 shares of the stock of the 
Western Bank of Scotland, belonging to the defenders, which fell due on 
the 1st March 1858; (2) Of the like sum of L.5062, IDs., being the other 
moiety of the said call, .... which fell due on the 1st June 1858 ; 
(3) Of the sum of Xj.40,500, being the amount of a call of L.lOO per share 
on the said 405 shares of the said stock, which fell due on the 1st November 
1858," with interest : Or otherwise, in the event of its being found that the 
company, and the individual partners or their representatives, are not liable, 
conjunctly and severally, the defenders, partners and their representatives, 
ought to be ordained " to make payment to the pursuers of the following 
suras of money, being the portions due by them respectively of the two fore- 
said calls upon the foresaid 405 shares of the said Western Bank of Scot- 
laud, in proportion, and effeiring to the number of shares held by them 
respectively in the said Ayrshire Banking Company, viz." &c. 

The pursuers alleged that, by deed of agreement dated 10th and 16tfa 
September 1845, and registered 26th February 1858, " it was, inter alia, 
agreed that the business of the Ayrshire Banking Company should be held 
as having been transferred to and united with the Western Bank, as at the 
12th day of Api'il 1845,* and the same was accordingly, by said agreement, 
declared to be transferred to and united with the said Western Bank as at 
that date. 2. Under the said agreement, the Ayrshire Banking Company 
came under various obligations with reference to the transference to the 
Western Bank of its business and effects, and also its capital, amounting to 
L.50,000, and rest amounting to L.20,000; and the Western Bank, on the 
other hand, by the 7th article of said agreement, agreed and bound them- 
selves ' to allocate and, immediately after the execution ' of the said agree- 
ment, ' to give out 2000 shares of the capital stock of the said bank to the 
partners of the Ayrshire Banking Company, with right to the dividend due 
in January' then next, 1846; ' the said shares to be allocated as the direc- 
tors of the Ayrshire Banking Company may point out, the parties receivino^ 
the same being bound to execute the deed of copartnery of the said AYestern 
Bank.' 3. And by the 11th and last article of the said agreement, it was 
* expressly provided and declared, that notwithstanding of the said ao-ree- 
ment ' and of the partners of the Ayrshire Banking Company becoming 
partners of the said Western Bank, and of anything that has followed or may 
follow thereon, the said Ayrshire Banking Company shall exist as a separate 
and distinct establishment, to the effect of suing for, securing, recovering, 
and discharging, and taking all legal and competent measures for securing, re- 
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Mar. 20, 1860. covering, and discharging all debts and claims of whatever description due or 
^a'^^T'^^ in any way arising to the said Ayrshire Banking Company, at and prior to the 
Bank'^&c!^^ said 12th day of April ' 1845, ' aye and until the whole affairs of the company 
as a separate and distinct establishment shall be fully and finally wound up.' 
4. Under this agreement, the ordinary business of the Ayrshire Banking 
Company, including the accounts of its customers, with certain exceptions, 
was taken over by the Western Bank of Scotland, The Ayrshire Banking 
Company has, however, since the date of the agreement, continued to exist 
as a separate company for the purpose of managing and winding up its 
affairs, including the closing of the various accounts above referred to, not 
taken over by the Western Bank, — the realisation of certain property which 
remained with the Ayrshire Banking Company, — the carrying out and fulfil- 
ment of the arrangements entered into with the Western Bank, — the distri- 
bution and allocation of the shares of the Western Bank, to which the 
Ayrshire Banking Company acquired right, and generally the management 
of its affairs, in so far as necessary for carrying out the agreement, and for 
finally winding up the concern. Mr Kennedy has continued to act as the 
manager of the Ayrshire Banking Company, acting under the instructions 
of the directors thereof, and he was registered up to 1854, under the statute, 
as the officer of the Ayrshire Banlting Company, entitled to sue and be sued 
on its behalf. 5. In implement of the obligation undertaken by the Western 
Bank by the said agreement, the following entry was made in their cash- 
book : — 



= 1845. 

Nov. 1. By Ayrshire Bank. 
Stock, L.100,000.' 



' Dr. Cash. 
1845. Nov. 1. To Stock 

Ayrshire Bank, L.100,000 
By this entry the 2000 shares in question were transferred by the Western 
Bank to the credit of the Ayrshire Banking Company, and were placed and 
held at the disposal of the directors of that company in terms of the agree- 
ment. 6. At the date of the said agreement the Ayrshire Banking Company 
held 405 shares of their own stock ; and that company, in place of at once 
requiring the Western Bank to give out the whole 2000 shares of Western 
Bank stock to their partners, appropriated or allocated amongst them only 
1595 of the said 2000 shares, being one share of Western Bank stock for 
each share held by them of the Ayrshire Banking Company stock. The 
remaining 405 shares of the Western Bank stock were retained by the 
Ayrshire Banking Company, it is believed, as a security against eventual 
loss in the realisation of the reserved assets of that company. 7. The 
said 1595 shares were not allocated at one time. It appears from a doe- 
queted list of certain shareholders or partners of the Ayrshire Banking 
Company, dated 17th November 1845, and transmitted to the manager of 
the Western Bank, with a request that it should be acted on, that share- 
holders or partners of the said company, holding or representing 1461 
shares <tf said company, were entitled to have allocated to them a cor- 
responding number of shares of the said. 2000 of the Western Bank; and 
thereafter 1461 shares of Western Bank Stock were given out to the parties 
named in the list. 8. The first half-yearly dividend of the Western Bank 
in which the shareholders of the Ayrshire Banking Company were entitled 
to participate became due on the 30th December 1845. To those share- 
holders who were in right of the 1461 shares, and who had by that time 
signed the contract of copartnery of the Western Bank, and obtained their 
certificates, the dividend was paid directly. The dividend upon the whole 
remaining 539 shares belonging to the Ayrshire Banking Company and its 
partners, amounting altogether to the sum of L.808, 10s., was remitted to 
Mr Kennedy, on 27th December 1845, for distribution amongst the share- 
holders of the Ayrshire Banking Company, and was divided amongst them. 
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Mv Kennedy signed the dividend order or warrant on these shares, and re- Mar. 20, I860, 
turned it to Glasgow. 9. In the month of July 1846, when the next half- 
yearly dividend became due, the dividend upon the said 539 shares was ^'j^'^^c'^^ 
again remitted to Mr Kennedy. Instead, however, of a single dividend ' 
warrant being signed for the whole of these shares, as was done in regard to 
the first dividend, the amount of dividend was distributed among the share- 
holders of the Ayrshire Banking Company, in proportion to the number of 
shares held by them respectively in that company, and dividend orders or 
warrants were subscribed by each shareholder when drawing his or her share 
of dividend. In December 3846, when the third half-yearly dividend be- 
came due, a farther number of 134 shares had been allocated or given out 
to individual shareholders of the Ayrshire Banking Company, and the con- 
tract of copartnery signed by the holders; and the .dividend on these 134 
shares was therefore paid to the holders thereof directly. 10. There were 
thus l.'i95 shares given out, and there remained 405 of the said 2000 shares 
of the Western Bank stocit to be still allocated amongst the shareholders of 
the Ayrshire Banking Company. On these 405 shares, the dividend of 
December 1846 was remitted by the Western Bank to Mr Kennedy, 
and was distributed among and paid to the shareholders of the Ayrshire 
Banking Company, who granted dividend orders or warrants therefor to the 
manager of that company. All the subsequent dividends upon these 405 
shares, which were paid half-yearly up to December 1853 inclusive, were 
remitted to Mr Kennedy, and divided and paid in the same way. 11. Be- 
tween July 1854 and July 1857 inclusive, the half-yearly dividends on the 
said 405 shares continued to be remitted by the Western Bank to the Ayr- 
shire Banking Company, but were not actually paid to the shareholders of 
the company. The reason of this was, that in 1854 the directors of the 
Western Bank found that heavy claims were likely to arise at the instance 
of their bank against the Ayrshire Banking Company ; and Mr Taylor, the 
manager of tlie Western Bank, in consequence called upon Mr Kennedy to 
suspend the distribution of the dividends upon the said 405 shares, which 
was accordingly done. Subsequently, on 6th March 1856, the Western 
Bank raised an action in the Court of Session against the said Ayrshire 
Banking Company, and partners thereof, concluding for payment of upwards 
of L.I433OOO as the balance due by that company to the Western Bank. 
12. Upon the shareholders of the Ayrshire Banking Company severally sign- 
ing the contract of the Western Bank, and obtaining certificates for the 
1595 shares, an account was opened in the stock-ledger for each such share- 
holder ; but as regards the remaining 405 shares of the 2000 shares before 
mentioned, no entry was in the first instance made in the stock-ledger. The 
principal accountant, Mr Hamilton, however, who had kept a memorandum 
or note of the 1695 shares, as allocated from time to time by the Ayrshire 
Banking Company to their shareholders, when opening a new stock-ledger 
in 1854, embodied the result in the following entry in the ledger : — 

"■Dr. 1854. Contra. Cr. 

Ayrshire Banking Company. June 28. By balance of unappropriated 

shares at this date, 405 shares, 
L.20,250:' 

Article 13 enumerated the names of various defenders, who " are all partners 
of the said Ayrshire Banking Company, and were partners thereof at or 
about the date of the said agreement. 14. The following parties, now de- 
ceased, whose representatives are made defenders in this action, were also 
partners of the said Ayrshire Banking Company, and they, or their respec- 
tive representatives, were partners thereof at the date of the said agreement, 
viz." (After enumerating them) — " The whole of the parties named in this 
and the preceding article, and the executors and representatives of such of 
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Western B^^k as died, drew and received payment half-yearly, from December 1845 
V. Ayrshire" '^^^Y 1854, of the respective portions of the half-yearly dividends accruing 
Bank, &c. on the said 405 shares of the Western Bank stock which corresponded to 
their several interests as shareholders in the Ayrshire Banking Company. 
The defenders are the whole partners and representatives of deceased part- 
ners of the Ayrshire Banking Company. 15. The said Western Bank of 
Scotland is a joint-stock company, and prior to 9th November 1857, when it 
stopped payment or ceased to carry on business, carried on the business of 
banking In Edinburgh, Glasgow, and other parts of Scotland. On 8th De- 
cember 1857, the said company was duly registered and incorporated under 
the Joint-Stock Banking Companies Act, 1857. 16. On 30th December 

1857, the partners of the said Western Bank, in special general meeting 
assembled, passed a special resolution requiring the company to be wound 
up voluntarily, and this resolution was confirmed by a subsequent special 
general meeting held on 1st February 1858, all in terms of the said Joint- 
Stock Banking Companies Act and the Acts therewith incorporated. 17. 
At another special general meeting held on the said 1st day of February 

1858, the partners of the said bank, in terras of said Acts, duly elected and 
appointed the pursuers, Robert Lumsden, &c., the liquidators for winding 
up the affairs of the said bank. 18. Notice of the resolution to wind up the 
said company voluntai-ily was published in the Edinburgh Gazette of 5th 
February 1858, in terms of section ]03 of the said Joint-Stock Companies 
Act, 1856." 19. The 104th section of the said Joint-Stock Companies Act 
1856 was then narrated. 20. The call of L.25 per share was then narrated, 
and it was added, that the " call was duly intimated to the shareholders, and, 
among others, to the defenders, the said Ayrshire Banking Company." 21. 
The liquidators made another call on 4th October 1858 of L.100 per shaYe, 
payable " on the 1st day of November 1858, which call was duly intimated 
to the shareholders, and, among others, to the defenders, the said Ayrshire 
Banking Company." " 22. By the contract of copartnership of the said Western 
Bank, whereby it was constituted, and under which it carried on business as 
a company, it was provided by section 5th, that the stock of the said company 
should be transferable, and transmit and descend as personal property to the 
executors or other heirs in moveables, or representatives by testament, of 
the parties proprietors of the same; it being declared that such executors 
or other heirs or representatives taking up the stock of a deceased share- 
holder should take and assume the precise place and liability of such 
deceased, and become subject to all the obligations incumbent on him. 23. 
The defenders, the said Ayrshire Banking Company, and the said partners 
thereof, and the said representatives of the said deceased parties who were 
partners of the said Ayrshire Banking Company, have not paid the said 
calls, due in respect of the said 405 shares, or any part thereof, though 
repeatedly desired and required so to do." 

Separate defences were lodged for Mrs Jessie Brown or Alexander and 
the other defenders, and for Primrose William Kennedy. The former nar- 
rated the contract of copartnery between the Ayrshire Banking Company 
■and the Western Bank, the sixth and seventh articles being as follows : — 
*' (Sixth.) The said Ayrshire Banking Company hereby reserve to them- 
selves the Royal and National Bank stocks held by them ; but the value 
thereof as it may stand in the books of the said Ayrshire Banking Com- 
pany, or in the last balance-sheet, shall he accounted for by them to the 
said Western Bank, with bank interest on the amount from the said 12th 
April last. (Seventh.) On the other hand, the said Western Bank do here- 
by agree and bind themselves to allocate, and, immediately after the execu- 
tion of these presents, to give out 2000 shares of the capital stock of the 
said hank to the partners of the Ayrshire Banking Company, with right to 

1^ 
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the dividend due in January next ; the said shares to be allocated as the ^ar. 20, i860, 
directors of the Ayrshire Banking Company may point out, the parties ^ A^^^^^'e"'' 
receiving the same being hound to execute the deed of copartnery of the Bank, &c. 
said Western Bank," They stated that the Ayrshire Banking Company 
ceased to carry on business after September 1845 ; but that Mr Kennedy 
was appointed to act in the capacity of agent or manager for the Western 
Bank at Ayr, and continued such until October 1855. (Art. 6,) "The num- 
ber of shares of the Western Bank to be given to and allocated among the 
shareholders of the Ayrshire Bank was exactly equal to the number of 
shares into which the stock of the Ayrshire Bank was divided. But at the 
date when the Western Bank acquired the business, property, and assets 
of the Ayrshire Bank, there were 405 shares of the stock of the Ayrshire 
Bank unappropriated, and upon which no sum had been paid ; in other 
words, L.10,125 of the capital stock of L.50,000 of the Ayrshire Bank had 
not been paid up." A call for this purpose was made upon the shareholders 
of the Ayrshire Bank, and paid to the Western Bank in December 1845. 
Still (Art. 8.) "no more than 1595 shares of the Western Bank were given 
out or allocated to them. The Western Bank reserved in their own hands 
405 shares which they did not give out or allocate to said Ayrshire Bank 
shareholders. These shares had never been given out by the Western 
Bank, or appropriated, but were still undisposed of in their hands. (Art. 
0.) The several individuals who, as having been shareholders of the Ayr- 
shire Bank, received among them the 1595 shares, signed the contract of 
the Western Bank, received certificates of the shares in common form, and 
were entered in the books of the Western Bank as holders of said shares, 
and in the lists of the partners of said bank in like manner. In regard to 
the 405 shares retained by the Western Bank, neither the Ayrshire Bank 
nor the shareholders thereof, nor any one on their behalf, ever signed the 
contract of the Western Bank; nor were certificates given out to there, nor 
were they entered in the list of partners of the Western Bank. (Art 10.) 
The parties who thus acquired the said 1595 shares of the Western Bank 
stock wfere so far recognised as having right to claim the 405 shares thereof 
above-mentioned retained by the Western Bank, that each of them received 
half-yearly, until December 1853, a proportion, — corresponding to the num- 
ber of said allocated shares so acquired by each, — of the dividend payable 
on said 405 shares of the Western Bank stock at each half 3'ear. (Art. 
11.) After December 1853 the Western Bank thought proper to cease 
making payment of the proportion of the dividend on the said 405 shares, 
and retained the same. And this they did entirely at their own hand." 
The defenders then referred to the action raised against the Ayrshire Bank- 
ing Company by the Western Bank, mentioned in the pursuers' condes- 
cendence (Art. 11), and stated that this action was eventually compromised 
and a deed of agreement drafted, which, on 31st October 1857, was sent to the 
agent for the Ayrshire Bank shareholders, who adopted it and returned it 
to the agents for the Western Bank to be extended. That deed contained 
the following clause; — "And specially, and without prejudice to the above 
written general conveyance, and in respect that it forms part of the said 
arrangement between the Western Bank of Scotland and the said com- 
mittee that the 405 shares after mentioned, being the remainder unallocated 
of the 2000 shares of the stock of the Western Bank of Scotland placed at 
the disposal of the directors of the Ayrshire Banking Company, in terms of 
the agreement first above recited, should be renounced and retransferred to 
the said Western Bank of Scotland — the second parties hereto do hereby 
assign, transfer, convey, and make over to the said John Taylor and John 
Buchanan, and to the survivors of them and their successors in office, in 
trust as aforesaid, All and Whole 405 shares of L.50 each of the capital 
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Mar. 20, I860, stock of the Western Bank of Scotland now standing in the books of the 
^ A*^-shi^e°^' ^^'"^ bank in the name of the said Ayrshire Banking Company, with the 
Back &c. whole dividends and profits which have become payable or been declared 
thereon since the 26th day of December 1853, and which may accrue or be 
declared thereon in all time coming, and the said John Taylor and John 
Buchanan, as trustees afoi-esaid, do hereby agree to take and accept the 
said capital stock, and hereby become partners of the said hank, and as 
such bind and oblige themselves and their successors in office in trust as 
aforesaid to implement, perform, and fulfil the whole obligations and condi- 
tions, rules, and regulations contained in the said bank's contract of copart- 
nership, which are here held as repeated brevitatis causa, more particularly 
to the effect of authorising summary diligence thereon." (Art. 24.) *' The 
agreement for compromise was implemented and acted on by both parties, 
without waiting for the adjustment and final revisal of the draft of the said 
deed or its execution ; and everything contemplated by the said agreement 
was done, except the mere formal act of subscribing tlie deed." 

They then specified further particulars in regard to which the deed of 
agreement was implemented and the action abandoned. {Art. 29.) " At a 
meeting of the shareholders of the Western Bank, held in December 1857, 
a report of its assets and liabilities officially made up by a committee of 
investigation which had been appointed at a previous meeting, was sub- 
mitted, wherein it was stated, with reference lo the 405 shares above 
referred to, that no call could be made upon them, as they were not in the 
hands of the public." (Art. 31.) " No notice was sent to the Ayrshire Bank- 
ing Company, or any party on behalf of that company, intimating the special 
general meetings of the partners of the Western Bank of 30th Dec. 1857 
and 1st Feb. 1858, for the appointment of liquidators, as required by the 
contract of copartnery of the Western Bank in the case of partners, and by 
the Joint-Stock Companies Act, 1856, and the other Acts founded on by the 
pursuers. And, at the date of that appointment, those who had been share- 
holders of the Ayrshire Banking Company were not in the list of the share- 
holder^ or partners of the Western Bank as proprietors of the said 405 
shares ; and no notice of said meetings was sent to them." 

They pleaded " 2. The Western Bank having ceased to carry on 
business before the alleged registration under the Joint-Stock Banking 
Companies Act, 1857, the bank could not competently be registered 
under the said Act, and the Acts incorporated therewith, for the pur- 
pose of winding up ; and the attempted registration, with all that has fol- 
lowed thereon, is null and void. The present action ought therefore to be 
dismissed. 3. The pursuers, the alleged liquidators of the Western Bank, 
have no right or title to sue the present action, and the present action can- 
not be entertained, in respect that they have not been duly or legally 
appointed liquidators, — the alleged special general meetings of 30th Decem- 
ber 1857 and 1st February 1858, at which they are said to have been 
appointed as such, not having been duly held or notice thereof duly given 
to all the shareholders in terms of the contract of the company, and as 
required-by the statutes referred to and founded on by the pursuers. The 
action ought therefore to be dismissed. 4. The conclusion of the summons 
ygainst the Ayrshire Banking Company, as a company, and the defenders as 
the individual partners thereof, or as representing the individual partners 
thereof, conjunctly and severally, is not supported by any relevant or sufli- 
cient statement. And the statements of the pursuers are inconsistent with 
any such conclusion. The summons ought, therefore, so far as regards this 
conclusion, to be dismissed. 5. The Ayrshire Banking Company, as a com- 
pany, never having become a shareholder of the Western Bank, the sum- 
mons, so far as it is directed against the said company, and t-Iiose who were 
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iudividual partners thereof, or who represent the individual partners thereof, Mar. 20, i860, 
and concludes against the said company and the individual partners, or Western B"-'' 
representatives of individual partners, conjunctly and severally, is wholly Bank, &c.' 
unfounded, and the whole defenders are entitled to be assoilzied from the 
first conclusion of the summons. 6. The whole of the shareholders of the 
Ayrshire Banking Company having entered into an agreement with the 
Western Bank, enabodied in their minute of 26th May 1857, for the di— 
charge and settlement of the said original action and of all claims between 
them, whereby, inter alia, the said shareholders relinquished all claim or 
right to the 405 unappropriated and retained shares of Western Bank stock, 
and the Western Bank accepted of the same ; the said shareholders ceased 
to have any claim to said 405 shares, or to be liable to any claims in respect 
of said shares, — more especially in a question with the Western Bank and 
the partners thereof, or their liquidators or other officers. 7. The said agree- 
ment having been implemented and acted on by both parties, the same is 
binding on the Western Bank and the partners thereof, and their liquidators 
or other representatives, and is a bar to the present action. 8. Those who 
were shareholders of the Ayrshire Bank never having held, or been regis- 
tered or entered as holders of the 405 shares of unappropriated stock of the 
Western Bank, referred to in the suinmons, which were all along retained 
by the Western Bank in their own hands and under their own control, the 
defenders who were, and who represent those who were shareholders of the 
Ayrshire Bank, are not liable for any calls thereon made by the liquidators 
in manner set forth in the summons, or to be pursued therefor, and are 
entitled to be assoilzied from the present action. 12. The several defenders 
who are executors or trustees of deceased sliareholders are not in any event 
liable personally, or, if liable at all, otherwise than as executors or as trus- 
tees; and they are entitled to be assoilzied from the present summons, the 
conchisions of which are directed against thera personally." 

Mr Kennedy's defences were substantially the same as those for the other 
defenders. He concluded thus {Art. 29), — " The present defender, after the 
agreement of compromise, and as part tiiereof, sold and disposed of the 
whole shares held by him in the Western Bank, viz., 225, being his' propor- 
tion corresponding to his shares in the Ayrshire Bank. The whole shares 
which had belonged to his deceased brother (125, which he also had received 
as in lieu of his Ayrshire shares) were also sold and disposed of. The pre- 
sent defender was no lunger agent of the Western Bank at Ayr, but had 
become agent for the Royal Bank there, and he was quite resolved not to 
hold a single share of Western Bank stock. Under the agreement of com- 
promise concluded as above stated, the defender gave uj) all right which he 
and his late brother had to a proportion of the 405 unissued shares; and, 
consequently, when the other shares were disposed of, the defender believed 
and understood that he had no longer any connection as a shareholder, 
directly or indirectly, with the Western Bank of Scotland. This also was 
the understanding of the Western Bank themselves, and accordingly no 
notice was sent to the defender of the Western Bank's meetings. The de- 
fender was not entered as a shareholder in the books of the bank^ or in the 
statutory list returned to the Stamp Office ; and all parties proceeded upon the 
footing that the agreement of compromise was conclusive and binding. (Art. 
30.) If the defender had had any conception that the deed of compromise was 
not to be acted upon, be would have insisted upon selling and disposing of 
his proportion of the 405 shares in the same manner as he sold the whole 
other shares belonging to him, and in which he was interested. The pro- 
portion of the 405 shares efFeiring to the defender and bis brother would 
have been upwards of seventy shares, and for these the defender could 
easily have realised from L,75 to L.80 per share, being the market price. 
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Mar. 20, imu. It was in consequence of the final agreement of compromise, under which 
T a^^vsIST^ the right to the said 405 shaves was given up to the Western Bank, that 
Bank'&c!^^ defender did not attempt to sell or dispose of his proportion thereof; 

and in this way, as well as in the various other ways before mentioned, the 
agreement was acted upon, and rei interventus and homologation took place. 
(Art. 31.) in consequence of the stoppage of the Western Bank, the said 405 
shares, which at the date of the compromise were worth nearly L.40,000, 
became not only of no value whatever, but involved a liability for calls of 
upwards of L.50,000. It is after this change of circumstances has occurred, 
that the pursuers now seek to repudiate the agreement of compromise, and 
to make the present defenders liable as shareholders of the Western Bank 
in respect of these 405 shares; and this, although the said shares had never 
been created or issued at all, and although none of the defenders had ever 
accepted of any portion thereof." 

He pleaded, inter alia; — " 1. The alleged registration of the Western 
Bank under the Joint Stock Banking Companies Act, 1857, was incom- 
petent, and is void and nuli. The bank ceased to carry on business from 
and after 9th November 1857. 2. The defenders in the present action are 
either partners of the Western Bank of Scotland, or they are not. If they 
are, then the appointment of the alleged liquidators is null, the defenders 
not having been called to the meetings. If they are not, then the whole 
conclusions of the summons are inept, and the defenders are not liable for 
the calls sued for. 3. The statements in the summons are irrelevant, and 
insufficient to infer any liability against the defender for the calls sued for. 
The statements in the summons neither warrant the conclusions against the 
Ayrshire Banking Company, nor those against the individual partners 
thereof. 4. The Ayrshire Banking Company, as a company, never became 
a partner of the Western Bank, and never held or agreed to hold a single 
share of Western Bank stock. The conclusions of joint and several liability 
against the defenders are unwarrantable, and unsupported either by tlie 
deed of agreement of 1845 or in any other way." He also pleaded that the 
agreement of compromise was binding. 

On 14th February 1860 the Lord Ordinary pronounced the following 
interlocutor : — " The Lord Ordinary having heard connsel for the parties, on 
the preliminary defences for Mrs Jessie Brown and others, and for Primrose 
W. Kennedy, and made avizandum, and considered the debate and whole 
process, — Finds that the first plea in law stated on behalf of the defenders, 
Mrs Jessie Brown or Alexander and others, is not now insisted in to the 
effect of dismissing the action, and therefore repels the same : Repels the 
second and third pleas in law for the said parties ; and also repels the 
fourth plea in law for them, so far as insisted in as a preliminary defence, 
but reserves the consideration thereof as a defence upon the merits, and 
decerns: Further, repels the first plea stated on behalf of the defender, 
Kennedy, and also repels the second and third pleas for him, so far as 
pleaded as prehminary defences, reserving consideration thereof as above, 
and decerns ; And, in respect that the said defenders have now respectively 
intimated their intention to bring this judgment under review. Finds them 
liable to the pursuers in the expenses of the preliminary discussion ; ap- 
points accounts thereof to be lodged," &c.* 

* " Note. — This ease is one of great iniporfance to the parties interested ; and, 
in some respects, to the administration of tlie law, in the particular branch under 
which it falls. 

" The defenders, Mrs Jessie Brown or Alexander and others, for themselves, and 
for the Ayrshire Banking Company, of which they were partners, took the lead ia 
the argument upon the preliminary defences ; and tlie Lord Ordinary sliall, there- 
fore, first advert to the pleas for them, in the order iu which they'^are stated, and 
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The defenders reclaimed. On 20th March the judgment of the Court Mar 20, IP60. 
was delivered by the Western Bank 

V. Ayrshire 

Lord President Tiiis is an action at tlie instance of the liquidators of the Bank, &c. 

Western Bank against the Ayrshire Banking Company and a number of individuals, 

shall endeavour to explain, briefly, the leading grounds on which he has proceeded 
in disposing of tliem. 

*' The first of these pleas is rested on the allegation, that the Ayrshire Banking 
Company had ceased to carry on business at a period long anterior to the execu- 
tion of this summons, and that the citation of the company was, consequently, 
inept. But it was admitted for the defenders, that, as the partners of the com- 
pany have been called as such, ttiey could not press the plea to the effect of throw- 
ing the action out of Court, and, therefore, as the Lord Ordinary understands, it 
is to be held as avoided. 

" The second defence is one of a different complexion, aud was supported on 
the part of the defenders by an argument of great force. If well founded, the . 
jjlea strikes against the validity of the title of the pursuers, as the liquidators of 
the Western Banking Company, and against all the proceedings following upon 
the registration of that company under the provisions of the Joint-Stock Banking 
Companies Act, 1857. 

"The fact upon which this defence is rested is, that, previous to the alleged 
registration, the bank in question had ' ceased to carry on business.' That this 
statement is correct, at least in the sense in which it is understood to be here 
used, is not matter of dispute ; for, in the 15th statement of facts, apj)ended to the 
summons, it is set forth that ' the said Western Bank of Scotland is a joint-stock ' 
company, and prior to 9th November 1857, when it stopped payment, or ceased 
to carry on business, carried on the business of banking in Edinburgh, Glasgow, 
and other parts of Scotland. On 8th December 1857, the said company was 
duly registered and incorporated under the Joint-Stock Companies Act, 1857.' 

" Thus, not only the fact of the stoppage of the bank, but also the fact that 
the act of registration was subsequent to that event, is distinetiy ascertained, 

" The question of law, which remains to be determined, depends for its solution 
upon the interpretation to be put on the terms of the Acts of Parliament, under 
which the registration of railway companies is authorised ; and to this the argu- 
ment of parties was, of coui'se, addressed. 

" On the part of the defenders, it was maintained that the whole frame and 
tenor of the statutes of the 19th & 20th Vict., cap. 47, and of the 20th & 21st 
Vict., cap. 14, which relate to the incorporation and registration of joint-stock 
companies and other associations (but from which, under the second section of the 
first mentioned Act, banking companies were excluded), are such as to lead to the 
conclusion that their provisions have reference only to companies carrying on busi- 
ness, and having gain for their object, and were not intended to apply to com- 
panies which had ceased to carry on business, and contemplated the winding up of 
their affairs. 

" It was further maintained that, in passuig the Act of the 20th & 21st Vict., 
cap. 49 (the Joint-Stock Banking Companies Act, 1857), whereby, inter alia, the 
second section of the 19th & 20th Vict., cap. 47, was repealed, ' subject to this 
proviso, that no existing or future banking company shall be registered as a limited 
company,' the Legislature, in like manner, contemplated only the registration of 
banking; companies carrying on business ; and that a com|)any in the position of 
the Western Bank, at the date of its alleged registration, was i\ot within the sta- 
tutes, and therefore could not make their provisions available. 

" The Lord Ordinary has come to the conclusion that this argument is not 
supported by the statutes ; and the ground upon which he proceeds is, that the 
statute of the 20th & 21st Vict., cap. 49, expressly deals with, and has refer- 
ence to, banking companies then existing. Tlie third section, which enacts that 
' the second section of the Joint-Stock Companies Act, 1856, shall be I'epealed, so 
far as relates to persons associated together for the purpose of banking, and which 
provides that no 'existing' or future banking company shall be registered as a 
ilimtcd company, plainly, in its terms, implies that {subject to the proviso) exist- 
ing banking companies might be registered. 
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v'^A^^'^h'^'"^ reference to certain shares which had been acquired by tlie Ayrshire Banking 



" Again, the 6th section of the Act 20th & 21st Viet., cap. 49, enacts, that 
' any banking company consisting of seven or more persons, having a capital of 
fixed amount, and divided into shares .also of fixed amount, legally carrying on 
the business of banking previously to the passing of this Act, and not being a 
company hereby required to be registered, may, at any time hereafter, with the 
assent of a majority of such of its shareholders as may have been present in person, 
— or, in cases where proxies are allowed by tlie regulations of the company, by 
proxy, — at some general meeting summoned for the purpose, register itself as a 
company other than a limited company under this Act, and, when so registered, 
all such provisions contained in any Act of Parliament, letters patent or deed of 
settlement, constituting or regulating the company, as are inconsistent with the 
Joint-Stock Companies Acts, 1856, 1857, or with this Act, shall no longer apply 
to the company so registered ; but such registration shall not take away or affect 
any powers previously enjoyed by such company of banking, issuing notes payable 
on demand, or of doing any other thing.' 

" Here, then, express power is conferred on a banking company, legally carrying- 
on the business of banking previously to the passing of this Act, to register. It is 
not alleged that the Western Bank was not, previously to the passing of the Act, 
legally carrying on the business of banking, or that (laying aside, for the present, 
the subsequent stoppage of its business) it was not in a position to have availed 
itself of the privileges of the statute. If, then, the bank fell within the class of 
companies permitted to register under the statute, it appears to the Lord Ordinary 
that the onus must now lie with the defenders, to establish that the event on which 
they found, — to wit, the subsequent stoppage of the bank,— operated as a bar under 
the statute, to claiming the privilege of registration, to which the bank would have 
been otherwise entitled. But, in endeavouring to discharge themselves of this ohms, 
it has appeared to the Lord Ordinary that here the defenders have failed. 

" If it could have been alleged that this banking company had ceased to exist as 
a company, prior to the date of its registration, the ease would have been altogether 
different. But this is not, and could not be said. It had then stopped payment. 
It had ceased to carry on business. But the company, nevertheless, existed. It 
might have resumed payment — it miglit have resumed business — or might have 
continued to exist for the sole purpose of completing the transactions to which it 
had become a party previous to its stoppage. In any view, it was an existing, not 
a dissolved company ; and it ai)pears thus to fall within the class of companies to 
■which the statutes in question had application. The company was registered under 
these statutes on the 8th December 1857, and, on the 30tli of the same month, its 
partners, in a special general meeting assembled, resolved to require that the com- 
pany be wound up volimtarily. 

*' The Lord Ordinary has failed to see incompetency in this, and he has failed 
to see in what respect the registration was contrary 1;o the general policy of the 
statutes. 

" If the power to register and to wind up voluntarily be of advantage in the 
case of a company ' carrying on business ' at the date of the registration, it would 
appear to be difficult to shew that this would be of advantage to any legitimate 
interests in the case of a company which had ceased to carry on business, but 
which had still to wind u\) its affliirs.. Indeed, thei'e is little more than a shadowy 
distinction between the two cases ; for, supposing that a company obtained regis- 
tration, and should, immediately thereafter, cease to carry on business, and resolve 
to wind up, — while the case would he one directly within the provisions of the 
Acts, it would yet, in substance, in no respect differ from that which is here 
presented. 

" It is needless to say that, in forming the opinion to which the Lord Ordinary 
has now given imperfect expression, he has done so under a feeling of anxiety and 
responsibility. But he has found satisfaction in considering, that the conclusion to 
which he has come is not without support, and is, in substance, that which is ex- 
pressed in the opinion of the Lord Justice Turner in re The Northumberland and 
Durham Banking Company, reported under dates March 19, 20, 24, 25, and April 



THE COUKT OI" SESSION. 



105 



Company of the stock of the Western Bank. 2000 shares had been acquired, andMai-i 20,186a 
a certain imuiber of these shares had been distributed among the shareholders of WesternBank 
V. Ayrshire 

19, 1858— Law Journal Eeports (Chancery and Banliruptcy), New Series, vol. 37,^^°'^' 
p. 536. There a question was raised, in circumstances in many respects similar to 
those which here present themselves, as to the validity of the registration of a 
bank after suspension of payment ; and the opinion of the learned Judge above 
named was in favour of sustaining the registration. It is true that Loi-d Justice 
Knight Bruce dissented from the view taken by his colleague, and that the case 
was disposed of on a separate ground, so that the decision, as the Lord Ordinary 
understands the report, cannot be quoted as any determination of the question now 
at issue. All, therefore, that the Lord Ordinary is entitled to say is, tiiat he has 
here gone along with that opinion to which his own consideration of the statutes 
had led him to incline. 

" If the Lord Ordinary be right in the conclusion to which he has thus come, it 
follows that tlie case of the pursuers, under the plea now under discussion, is good, 
independent altogether of any effect due to the terms of the statute of the 21at 
and 22d Vict. cap. 60, entitled ' The Joint-Stock Companies Amendment Acb> 
1858,' which was also relied on. By that statute it is, intw alia, enacted (sec. 23), 
that ' any company or copartnership, consisting of seven or more persons, having 
by its constitution a capital of fixed amount, divided into shares also of fixed 
amount, if it legally carried on the business of banking previously to " The Bank- 
ing Companies Act, 1857," is entitled to register itself or continue registered under 
" The Joint Stock Banking Companies' Act, 1857," for the purpose of winding up 
under that Act ; and if it legally carried on any other business than banking, ex- 
cept that of insurance, previously to the passing of " The Joint Stock Companies 
Act, 1856," is entitled to register itself or continue registered under '* The Joint 
Stock Companies Act, 1856," or the Joint Stock Companies Acts, 1856, 1857, for 
the ])urpose of winding up under those Acts.' 

" It is maintained, on the part of the pursuers, supposing their previous pleas un- 
availing, that this statute meets the difficulty, and bars all objection to the previous 
act of registration. 

" The Lord Ordinary is not altogether satisfied with this argument. If the 
existing registration be good, this Act is not necessary to give it validity. If, on 
the other hand, that registration be ineffectual under the original Acts, is it vali- 
dated by this provision ? The Lord Ordinary would hesitate to answer this in the 
affirmative. As regards the competency of registering the company now, there 
may be no doubt, but the right to continue on the former registration seems still 
to depend upon tlie question, whether or not that registration was legal, as such, 
in the sense of the prior statutes. 

" The only remaining plea to which it is necessary that the Lord Ordinary 
should, at any length, advert, is the third plea for Mrs Alexander and others, and 
the corresponding second plea for the defender, Kennedy, under which it is main- 
tained that the pursuers have no title to sue, and that their appointment is illegal 
and null, in consequence of an alleged illegality affecting the constitution of the 
special general meetings of the company held on the 30th December 1857 and 1st 
February 1858. It is stated (Defences, Art. 31) for the first set of defenders, that 
no notice of these meetings was sent, as required by the 17th article of the con- 
tract of copartnery, to the Ayrshire Banking Company, or to any one on_ its be- 
half, or to the shareholders of that bank, as such; and for the defender, Kennedy 
(Defence, p. 4, answer 16), it is stated that he received no notice of these 
meetings. 

" It is maintained for the defenders, that the failure to give notice, as thus 
alleged, created an illegality in the meetings in question, and rendered the pro- 
ceedings of these meetings a nuUity. On the other hand, the pursuers plead that 
the alleged failure to send notice, to the extent averred, could not operate as a 
nullity affecting the meetings or the resolutions there carried, or afford relevant 
ground for the defenders now to plead, by way of exception, objections to the title 
of the pursuers. 

" It was not disputed, on the part of the pursuers, that their appointment must 
flow from a special general meeting of the company, or that such meeting must be 
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Mar. 20, 1860. the Ayrshire Bank, and there remained a certain number (405) of unallotted shares, 
^^*"h'^*"'' '■eference to which it is the object of the present action to impose a liability 
BaDk^&c'^ on the defenders. Objections have been taken of a preliminary charaeter to the 
procedure here, and the first objection is, that the pursuers, the Western Bank, 
are not in a position to maintain this action ; that the liquidators of this bank are 
not entitled to sue, inasmuch as they were not validly appointed ; that the Western 
Bank was not in a position to avail itself of the provisions of the Joint-Stock 
Companies Acts, as to winding up, and the appointment of liquidators, and so 
forth ; and that all that has been done upon the registration of that company under 
the Acts is invalid, the registration itself is invalid, — nothing has cured it, — and 
everything that has followed upon it is invalid, and consequently thtiso pursuers 
have no title to sue. That is a very serious objection, and a fatal objection if clearly 
made out; and whatever may be the result of it, — whatever effect it may have 
upon the proceedings of these liquidators of the AVestern Bank, or upon the position 



a special general meeting in the sense of the 17th article of the contract, But it 
was maintained on their behalf, that the meetings in question were not necessarily 
deprived of their charaeter as such, by mere failure of the secretary to give notice 
to one or more shareholders. * 

" The defenders, as the Lord Ordinary understood the argument, as broadly 
maintained, that the failure on the part of the secretary of the company to send 
notice of a proposed special general meeting to any partner of the company, ' by 
signing and addressing' to him a circular letter of notice in terms of the contract, 
was an error in the essentials of the procedure, so as to operate a nullity in the 
meeting and all the acts there done. 

" No authority which appeared to be directly applicable to the present case 
■was quoted to tlie Lord Ordinary on either side of this question ; but reference 
was made for the defcTiders, as illustrating their argument, to cases where, with 
reference to the provisions of tiie 10th Geo. III. ca]). 51, it had been held that a 
failure to give the notice to the next heir of eotall, as there required, of intended 
improvements, was fatal to the subsequent procedure. 

" The Lord Ordinary is not satisfied of the aptness of this reference. It cannot 
be doubted that, under the statute mentioned, notice to the next heir of entail 
is made a pre-requisite, or condition precedent, to the creation of the contemplated 
burden. 

" But the question here is, whether the despatch of the notices to every share- 
holder is or is not of such a character, and whether, when a s|)ecial general meet- 
ing of the company shall have been held, without objection taken (which is not 
here alleged) at tiie meeting to the insufficiency of the notices calling it, and 
when the resolutions of such a meeting stand unreduced, they can be treated as 
of no force or effect, on proof of some omission on the part of the secretary to 
send a preliminary notice? 

" The Lord Ordinary has been unable to find authority for this, or to come on 
principle to such a conclusion. It appears to him that the provisions of the 17th 
article of the contract are of a directory character only ; and that, where no objec- 
tion is taken at the meeting, it is not relevant to allege that the notices were 
not complete, unless the proceedings of the meeting be challenged and set aside 
in a competent action, as not being truly the proceedings of a special general 
meeting. 

*' The Lord Ordinary holds he is not in this process called on to decide more 
than that the alleged failure to send notice does not afford to the defenders a 
sufficient plea in bar of the present action, or annul the title of the pursuers to 
insist in it. Whether those defenders, who have not received notice, may have 
in consequence, other remedies, or whether or not the failure to give notice may 
afford to them other defences tlian those now dealt with, the Lord Ordinary is 
not called upon to inquire. 

" In disposing of the remaining preliminary pleas, in the manner above set 
forth in the interlocutor, the Lord Ordinary understands that he has given eflect 
to the footing on which the debate before him proceeded, j These were not 
seriously insisted in, as affecting the competency of the action," 
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of those interested in the affairs of the Western Bank, it U our duty to give efitJctMar. 20, 1860. 
to the objection, if it is well-founded. The Lord Ordinary is of opinion that it is Western Bank 
not well-founded. ^- 

I have analysed this case after the very full and able argument which we have ' 
heard, I have perused the Acts of Parliament referred to, and I have read more 
than once the note of the Lord Ordinary, which gives a very clear and lucid ex- 
position of his view of the case, and seems to have overlooked no part of it, — in 
whatever way he may have dealt with it. There are two grounds on which the 
pursuers maintain that the first of these objections is not sound. They say, in the 
first place, that, under the Joint-Stock Companies Acta of 1856 and 1857, and the 
Banking Companies Act of 1857, the registration of the Western Bank was a good 
registration, and is sustainable ; that, looking to the structure of these Acts, they 
were entitled to register for the purpose of winding up; that it was a valid regis- 
tration ; and that, consequently, what has followed upon it is good. And the Lord 
Ordinary has taken that view. 

Another answer stated by the pursuers is, that whether that be so or not, a siib- 
seiquent Act, which was passed in 1858, removes any doubt upon that subject, or 
remedied any imperfection which existed in the registration made in 1857, and 
that, albeit the registration might have been either doubtful or bad previously, it is 
rendered valid by the operation of that subsequent Act. The Lord Ordinary has 
not given effect to that view. 

It appears to me, on looking through these statutes, that the Acts of 1856 and 
1857, together with the Banking Companies Act, entitled this company to register 
at the time it did. In that I concur with the Lord Ordinary. We have been told 
that these Acts are not winding up Acta. Neither they are merely winding up 
Acts ; but it is a mistake to say that they do not contain all the machinery for 
winding up. They are winding up Acts for all the companies which are within 
the scope of them. They are not exclusively winding up Acts, but still they are 
Acts containing a whole department as to winding up. And the first of them con- 
tains, in the first section applicable to the vviuding up, viz., the 59th section, this 
proviso : — " The pi'ovisions of this Act relating to the winding up of companies 
shall apply to all companies registered under this Act, and to all companies regis- 
tered under the Act passed in the eighih year of the reign of her present Majesty, 
cap. 110, intituled 'An Act for the Registration, Incorporation, and Regulation of 
Joint-Stock Companies,' from and after the date at which they have obtained 
registration under this Act in manner hereinafter mentioned, but not any other 
companies." Therefore, they contain provisions for winding up, for every com- 
pany that was entitled to register under that Act, at any stage. 1 think that is a 
very explicit clause; and if this was a company entitled to register under that 
Act at the time of registration, there can be no doubt that the Act applies to any 
company that was entitled to register, or that could make a valid registration, and 
did so. These acts did not apply to banking companies. They were expressly 
excluded. There were matters of limited liability and so forth introduced, but 
banking companies were excepted from the operation of it. I see no limitation in 
this Act as to the stage of the company's existence at which it is to be entitled to 
register. I think it is entitled to register at any stage of its existence, — even 
in articulo mortis it is entitled to register. I see no reason against that. It is 
said that this company was defunct at the time. That is not so. It may have 
been more or less moribund. It was asleep, — it was silent, — it had suspended 
action for the time. But there was no incompetency in its resuming proceedings 
— none whatever. There was no incompetency in resuming procedure on its 
arranging with its creditors, and in its going on under the contract which it formerly 
had. Therefore it was not an extinguished company ; and it did not register 
necessarily for the purpose of winding up, because it had the power of going on. 
I concur with the Lord Ordinary in holding that it was competent for the company 
to register: — The Joint Stock Banking Companies Act, 1857, gave the power of 
registration to all banking companies carrying on business prior to the date of that 
Act, which this company was. 

But I further think that the 21 and 22 Vict. c. 60, covers and has removed any 
doubt which may have existed on that subject. It is an Act intended to explain and 
amend the Joint-Stock Companies Act. We know that in the interval there had 
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Mar. 20, I860, occurred that case of the Durham Bank, which did give rise td difterenee of opinion 
W^turnEankin ^Jiq Court of appeal in England — serious difference of opinion among emineat 
Banlt^&c"^'' Judges there — and it was very natural that something should be done to explain 
' and amend the state of the law. And, accordingly, this amending Act provides, 

in sect. 23, that " any company or copartnership, consisting of seven or more per- 
sons, having by its constitution a capital of fixed amount, divided into shares also 
of fixed amount, if it legally carried on the business of banking previously to ' The 
Banking Companies Act, 1857,' is entitled to register itself or continue registered 
under ' Tlie Joint-Stock Banking Companies Act, 1857,' for the purpose of wind- 
ing up under that Act ; and if it legally carried on any other business than bank- 
ing, except that of insurance, previously to the passing of ' The Joint-Stock Com- 
panies Act, 1856,' is entitled to register itself, or continue registered under * The 
Joint-Stock Companies Act, 185G,' or the Joint-Stock Companies Acts, 1856, 1857, 
for the purpose of winding up under those Acts." Tliat entitled such companies to 
register themselves under tlie Joint-Stock Companies Act, for the mere purpose of 
-winding up. Therefore, if this company had not been registered at all, it was 
entitled to register for the mere purpose of winding up under this Act. But the 
Act says, " shall be entitled to register itself, or to continue registered, for the 
purpose of winding up." Now, as by the Joint-Stock Companies Act, every com- 
pany competently registered under the Act was entitled to wind up, what is the 
meaning of this clause, unless it relates to the ease of a company which either was 
- . hot entitled to have registered for the purpose of winding up, or as to vi'hicli it was 
doubtful whether, it had registered for the purpose of winding up? And I read 
the clause in this way, that every banking company of that character is entitled to 
■register itself for the purpose of winding up, or having registered itself for the 
purpose of winding up is entitled to continue so registered ; but I read the purpose 
of winding up as applicable to both — that it is entitled to register for the purpose 
of winding up, or having registered for the purpose of going on, that it is entitled, 
to continue registered for the purpose of winding up. We must get at that which 
was the reasonable meaning according to the intendment of the Act, which was 
passed to explain and amend the former Act. I think, therefore, that this Act 
also removes any doubt which could have existed, makes efl^'ectual a registration 
which had been made for the purpose of winding up, and allows the company to 
continue whether its registration was good or doubtful,, or even worse than that. 
In that view also, I think this objection is not well founded. 

But, then, there is another objection here which relates to the calling of the 
meetings at which the resolutions were passed, and the objection taken is, that 
all tiie partners were not called ; that by the contract it was requisite, that for 
a special meeting of this kind all the partners should have been called ; that these 
defenders are treated in this action as partners, and yet that they were not called 
to the meetings. And a dilemma is put by Mr Pattison in his plea, — either we are 
not partners, or you have made a had ealHng of partners for your meetings. You 
must either admit that we are not partners, or that you have no title, because you 
did not call all the partners. But that dilemma, like most other dilemmas, admits 
of being turned the other way; and a party using a dilemma is very apt to get on 
one or other, or both, of the horns of his own dilemma. Independent of that, 
I am not disposed to sustain the plea as a preliminary plea. These shares were in 
a very peculiar position. They had been acquired by the Ayrshire Bank, and appear 
to have been held by them for certain parties to whom they were to be allocated. 
It is alleged that there had been an arrangement, whereby certain parties were to 
have them. But these parties did not come forward to register. The parties to 
be called are the partners registered. These parties were not registered; and it 
may be open to question afterwards, whether persons, who are in that predicament, 
are to be treated as partners, when we come to deal with the merits of this case ; 
and it may be a strong argument against the pursuers — " You treated us as no part- 
ners at the time, when it is plain that, if we had been regarded as partners, you 
; would have treated us as such." And in the question whether they are partners or 
no, which is a question of circumstances in this case — admittedly they were not 
partners by reason of their names being in the register, but a partnprship is said to 
be deducibie from the various actings that have taken place, — it may be a matter 
of importance in determining it, to state " that at so late a date as the date of 
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calling meetings for the windiug up, you held us not to be partners, and did not MJi"*. 20, I860. 
Afit as if we had been so;" that may be a good answer, and a good argument ;to ^^^^^.^^"'^ 
urge to this jury, in drawing an inference from all the facts before them. But, in ]jaiilt,''&c. 
the present stage, I think it is competent to make out that partners are truly re- 
sponsible to a third party, or to the interests that are represented by the pursuers 
here, although they had hung back from registration. I think that, in that pre- 
liminary question, we are not to treat it as vitiating the convening of the company, 
that letters had not been sent to these parties whose addresses had not been given. 
They wcr e not without notice. There was the advertisement. There was that 
notice which is to be given to parties whose addresses may not be known. It is 
not alleged here that the addresses were known at the bank ; and it is not alleged 
that there was any purpose in not sending letters. "Isthink it is not clear how 
these individuals could have been convened, if there was: an omission to give notice 
to the bank. Upon the whole, I do not think it is to be regarded as a good objec- 
tion to the continuance of the action, but it is a matter which may have some 
effect on the merits eventually; and it is substantially reserved by the Lord 
Ordinary's interlocutor. At all events, I would reserve its effects on the uierits. 
We, therefore, adhere to the Lord Ordinary's interlocutor, with this reservation, 
that the third plea in law is only repelled so far as preliminary, reserving its effect 
on the merits. 

The Court pronounced the following interlocutor: — "Adhere to the 
interlocutor of the Lord Ordinary submitted to review, with this 
reservation, that the third plea in law for the defenders, Mrs Jessie 
Brown and others, is repelled only in so far as preliminary, xeserv- 
i,ng its effect on the merits ; and with this variation, refuse the prayer 
^^^of both the said reclaiming notes, and remit the cause to the Lord 
Ordinary to proceed therein as shall be just : Find the reclaimers 
liable to the pursuers in expenses since the date of the Lord Or- 
dinary's interlocutor submitted to review : Allow accounts thereof 
to be given in," &c. 
Davidson & Sywe, W.S.— TnoMAS Raskhn, S.S.C— William Cami-bkll, W.S. — Agents. 
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